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PREFACE, 



The vast amount of business recently introduced 
into the chambers of the Common Law Judges, 
by the operation of the Procedure Acts, 1862, 
1854, and of numerous other modem Statutes, 
has rendered the books of Practice, exclusively 
relating to the chamber jurisdiction of the 
Judges, of little, if any, use to the persons for 
whom they were originally intended. 

The design of the following pages is to give 
to those not in possession of the large and ex- 
pensive works upon the general practice of the 
Courts, &c., plain and simple instructions re- 
specting the documents upon which the more 
important chamber applications are grounded, 
and the method observed in obtaining the re- 
quired Order or fiat of the Judge. 

To Attornies and their clerks, many of whom 
are in the habit of attending almost constantly at 
chambers, it is believed that the work will be 
of no inconsiderable value; and this opinion is 
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strengthened by a recollection of the innumerable 
inquiries daily made upon points of practice con- 
sidered therein^ both of the author and of his 
brother clerks. 

It was not within the scope of so small a 
volume to deal with all the applications made to 
a Judge at chambers, but it is believed that few 
of the more important have been omitted, and 
none of those provided for by recent legislative 
enactments. 

One matter wholly omitted, respects applications 
to amend legal proceedings, — the subject has not 
been treated of, owing to the almost unlimited 
power which the Judges now have to order 
all necessary amendments, either upon applica- 
tion during the trial, or by summons and order. 
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Januari/, 1861. 
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orommon ILato Jutrge»' Otj&amfiers. 



The origin of the Common Law Jurisdiction origin of 
exercised by a Judge of either of Her Majesty's jurisdiction. 
Superior Courts of Common Law at Westminster, 
sitting in camera at his own residence or elsewhere, 
it is impossible to trace. From the earliest period 
in which the constitution and practice of the Courts 
of Law appear to be tolerably settled, the Judges are 
found singly transacting business of lesser moment 
relating to the Courts of which they were individually 
members, and especially that description of business 
necessary to bring an Issue in due form before the 
Court by which it was to be tried. Recent legisla- statutory 
live enactments have not only most fully recognised ^^^ ^^^ *' 
such power, by confirming much of the authority 
the Judges at chambers were supposed previously 
to possess, but have widened and extended their 
jurisdiction by investing them with authority over 
matters otherwise out of the sphere of their cog- 
nizance. 

Of these enactments the most important are, first, 
that which enables a Judge (a) to make orders in 
proceedings in any one of the three Superior Courts 

^ (a) 11 Geo. 4 & 1 Will. 4, c. 70. 
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in matters over which the Courts have a common 
jarisdiction ; and, secondly, a statute (a) of the 
present reign, which gives still more unlimited 
power, and declares : — " That every Judge of the 
Courts of Queen's Bench, Common Pleas, and 
Exchequer, shall have equal jurisdiction, power 
and authority to transact out of Court such business 
as may, according to the course and practice of the 
Court, be so transacted by a single Judge, relating 
to any suit or proceeding in either of the said Courts, 
.... althous:h the said Courts have no common 
jurisdiction therein, in like manner as if the Judge 
transacting such business had been a Judge of the 
Court to which the same by law belongs." 

Under the provisions of these two statutes, and 
of those of a multitude of others, principally passed 
during the last twenty years, (which will be re- 
ferred to as the proceedings under them are respec- 
tively described,) each Judge, both in term and 
vacation, in town and on circuit, hears and deter- 
mines matters relating as well to the conduct of 
causes in the Superior Courts before and after 
verdict, as to proceedings not so immediately under 
the notice of such Courts. 
On circuit. Sitting as " a Judge at chambers" on circuit, the 
Judge will only deal with proceedings arising oat 
of causes to be tried upon his own particular circuit, 
save in the case of certain urgent applications, such 
as to hold to bail,&c. ; and in the same way, a Judge 
at chambers in town will not interfere respecting the 
order of trial of any cause set down for argument, 
unless such cause is to come on for hearing before 
himself, but will direct the partias to attend before 

(o) 1 & ^ Vict, a 45t. 
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the Judge sitting at Nisi Prius, whether the trial 
be in town or on circuit. 

Modern legislation, dealing with the requirements 
of rapidly increasing commerce and manufacture, 
has so plentifully supplied the Superior Courts with 
matter for legal argument and determination, that 
the time formerly at their disposal for the adjudica- 
tion upon mere matters of practice and subsidiary 
proceedings, no longer exists, and these have been 
transferred in consequence to the less solemn but 
equally valuable decision of a Judge at chambers. 

Sitting apart from the Court then, a Judge has. Original 
in certain cases, an original, in certain other cases, of a chamber 
a delegated jurisdiction : an original jurisdiction ^ ^' 
where the Court has no power to adjudicate, — as in 
an application to hold to bail, to charge stock, to 
order a special case to be stated without pleadings, 
&c., in all of which cases the Court itself has no 
power to entertain the application ; a delegated Delegated 

. J. .. . r .1 /^ -r Jurisdiction. 

junsdiction.m cases where the Common Law or 
a statute has placed powers generally in the hands 
of the Court without any special limitation, with 
respect to which the rule is, that they may be ex- 
ercised either by the Court or by a Judge at 
chambers (a). 

Where a statute mentions " the Court '' with any "The Court." 
words of restriction, as e, ^.," by motion to the Court 
in term time," a Judge at chambers cannot exercise 
the power; and where ** a Judge" alone is spoken of, 
the Court will not adjudicate, although they will^ at 
the Judge's request, and sometimes indeed at the 
instance of the parties alone, hear the argument on 
either side after it has been determined at chambers, 

(a) Smeeton y. Collier^ 1 Exch. 457. 
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and express their opinion for the guidance of the 
Judge in reviewing the matter, (Smith v. Bird, 3 
D. P. C. 641.) 
"The Court Where " the Court or a Judffe thereof" has the 

or a Judge . . ® , 

thereof." statutory power, application should in almost every 
case be made first to the Judge alone, the Court 
strongly objecting to be troubled except by way of 
appeal, in matters which a Judge has power to de- 
termine, and in such cases as these the Court has 
both an original and an appellate juiisdiction. 
There is another class of cases in which the appli- 
cation is directed to be made in term time to the 
Court, and in vacation to a Judge. In such cases 
as these it is hardly necessary to observe that the 
statutory directions as to the adjudicating tribunal 
should be strictly observed. 

Appeal from Where the decision of the Judge is unsatisfactory 

Judge at , . . ° "^ 

chambers, to either of the parties, there is in all cases (except 
where the right is expressly taken away by statute), 
a power of appeal to the Court above, who will 
vary or rescind the order in whatever manner, and 
with whatever directions as to costs, they may 
please. This power of appeal to the Court above 
is however waived, where the party dissatisfied with 
the order made, takes out a summons to show cause 
why the Judge Aims^Z/* should not rescind it. In 
whatever manner such a summons is disposed of, 
the Court will not, after its hearing, entertain any 
appeal from the Judge, whom the dissatisfied party 
has voluntarily put in the place of the Court 
Where a Judge has refused an order, any attempt 
to obtain it by application at chambers to a different 
Judge is deemed highly reprehensible, and has at 
all times met with severe censure. 
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The acts performed by a Judge at chambers are Act« re- 
well recognized by the Court of which he is a SfcSSJt?^ 
member^ which , upon application, will at all times 
visit any disobedience of them, or any contempt 
shown towards the Judge's person or authority, 
with the same punishment as if the delinquent had 
been guilty of disobedience or contempt towards 
the Court itself. 

Thus, if an order is made at chambers for the 
payment of money, execution may be had upon it ; 
if for the performance of any specific act, an attach- 
ment will issue in the case of disobedience, or if the 
Judge, who has de jure no power to commit to 
prison while sitting at chambers, commits any one 
daring to insult him, the tipstaff will at once remove 
the offender to the Queen's Prison, and the Court 
will, without any further inquiry, confirm the com- 
mittal (a). 

With respect to costs, the Judge has, at cham- costs, 
bers, in all cases, the same power of awarding or 
withholding them as the Court itself; the usual 
practice, in the former case, being, in consequence 
of the smallness of the amount of costs in chamber 
proceedings, for the Judge himself to fix a sum 
certain, and so save the trouble and expense of a 
reference for taxation before the Master. 

It must also be observed, that sitting at chambers Equitable 
the Judge uses an equitable authority in deciding *^ °^ ^' 
the matters brought before him, and allows himself 
a latitude in departing at times from rule and pre- 
cedent, which, although almost unknown in the 
Common Law Courts, is of the greatest advantage 
in facilitatinor the determination of the real matters 
in dispute between the parties. 

(a) R, V. Faulkner, C. M. & R. 525. 
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AtTENDANGB OF THE JuDOES AND THEIR 

Clerks at Chambers. 

For the purpose of transacting the husiness here- 
after to he considered, a single Jadge of each of 
the three Courts of Common Law at Westminster 
attends in chambers every daj in Term at 3 p.m. ; 
and in Vacation at 11 a.m. : and sits until the 
business is disposed of. 
Circuit and During the circuits one Judge only (commonly 
tionf ^^ called the town Judge) attends daily at chambers 
at 10 a.m., and transacts the business arising in all 
three Courts ; and a similar arrangement is made 
during the Long Vacation : the attendance during 
that period, however, owing to the smaller amount 
of business to be transacted, being usually limited 
to two days in the week. 

In addition to these sittings, important applica- 
tions of a pressing nature are sometimes heard (by 
special appointment) at the Judge's own residence, 
at his private room at Westminster, or elsewhere. 
c?e^" The Judges' Chamber Clerks, whose duty it is 

to issue summonses, swear parties to affidavits, 
draw up in proper form all orders made by the 
Judge or agreed to by the parties without attend- 
ance before the Judge, and issue orders in less im- 
portant matters upon their own authority, have 
their attendance at chambers regulated by the fol- 
lowing Rule, which, although referring in terms to 
the Masters' offices only, has been taken to apply 
to the Judges' chambers also. 

'' The Masters' offices in the several Courts shall 
be open, in Term time, from eleven o'clock in the 
forenoon until five o'clock in the afternoon, and 
not in the evening ; and in the Vacation from eleven 
o'clock in the forenoon until three o'clock in the 
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afternoon^ except between the tenth daj of August 
and the twenty-fourth day of October, when they 
are to be open from eleven o'clock in the morning 
until two o'clock in the afternoon, except on Good 
Friday, Easter-eve, Monday and Tuesday in Easter 
week, Christmas Day and the three following days, 
and such of the four following days as may not fall 
in the time of Term, but not otherwise; namely, 
the Queen's birthday, the Queen's accession, Whit- 
Monday, Whit-Tuesday, when the offices are to be 
closed." {Reg, Gen. H. T. 1863, Reg. 173.) 

In the following pages we have divided all the Division of 
applications made at chambers into three general 
classes: — 

I. Ex PARTE Applications granted as a 
Matter op Course without Affi- 
davit, 
II. Ex PARTE Applications upon Affidavit, 
III. Applications attended upon Summons, 
BY both Parties or their Repre- 
sentatives. 
Before proceeding to the consideration of the 
several matters of business included under these 
three heads, it may be well to premise, that no 
order made by a Judge at chambers is of any force 
until actually drawn up and served upon the oppo- 
site party or his recognized attorney (a), while any 
considerable delay in the service of an order will be 
deemed a waiver of the same (h). With respect, 
also, to applications to set aside or rescind Judges' 
Orders, it is a general rule that such an application 
cannot be made afler the end of the Term following 

(a) mUonv.HunU 1 Chitty, 647. 

(b) Normandy v. Jones, 3 Dowling & Lowndes, 143. 
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the date of the order^ and that in all cases it must 
be made without unnecessary delay and in reason- 
able time. 



Commis- 
sioners. 



Rules re- 
lating to 
affidavits. 



I. EX PARTE APPLICATIONS MADE 
WITHOUT AFFIDAVIT. 

I. To SWEAR Affidavits. 

Each of the Clerks at the Judges' chambers is 
a Commissioner to take affidavits under the statute 
(29 Car. II. c. 5, s. 2) throughout the whole 
of England and Wales, and the town of Berwick- 
upon-Tweed, in each of the three Courts of Common 
Law at Westminster ; and the provision introduced 
into the commissions granted to Country Commis- 
sioners that no affidavits shall be taken within ten 
miles of London, as well as that in the authority of 
a London Commissioner appointed under a recent 
statute to administer oaths only at his own office or 
residence, or at the office or residence of the de- 
ponent, does not exist in the commissions granted 
to the Judges' Clerks. 

The following are the general rules which have 
been framed relative to the taking of affidavits : 

Reg. Gen. H. T. 1853. 

138. The addition and true place of abode of 
every person making an affidavit shall be inserted 
therein. 

139. In every affidavit made by two or more 
deponents, the names of the several persons making 
such affidavit shall be written in the jurat (a). 

140. No affidavit shall be read or made use of 
in any matter depending in Court, in the jurat of 
which there shall be any interlineation or erasure. 

(a) For Jurats of Affidavit, &c., see Appendix No. 1. 
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141. Where ajay affidavit is sworn before any 
Judge or any Commissioner, by any person who 
from his or her signature appears to be illiterate, 
the Judge's Clerk or Commissioner taking such 
affidavit shall certify or state in the jurat that the 
affidavit was read in his presence to the party 
making the same, and that such party seemed per- 
fectly to understand the same, and also that the 
said party wrote his or her mark or signature in the 
presence of the Judge's Clerk or Commissioner 
taking the said affidavit. 

144. An affidavit sworn before a Judge of any 
of the Courts shall be received in the Court to 
which such Judge belongs, though not entitled of 
that Court, but not in any other Court, unless en- 
titled of the Court in which it is to be used. 

Bl/ I ^ 2 Vict. C. 110, S. 112— The power of Affidavits in 

Commissioners for taking affidavits in the Superior Debton 
Courts is extended to the taking of affidavits re- 
quired in the Insolvent Debtors Court ; by 19 & 20 
Vict. c. 108, s. 58, the same power is extended to 
affidavits to be used in County Courts, and other 
statutes have enlarged the power to nearly all the 
Inferior Courts. 

It was for some time doubted whether a Com- Affidavits 
missioner appointed under the statute of Charles II. removal of 
had power to take an affidavit respecting the registry *™*'* ' 
of a judgment in Middlesex or Yorkshire, under 
the 5th Anne, c. 18. It has, however, been deter- 
mined by the Judges that such power exists, and 
that a Commissioner's signature to the jurat of such 
an affidavit is sufficient. 

All Crown affidavits, as well as all affidavits, crown 

II.* 1a* X J* ^ • affldavits.fcc. 

declarations, &c., relatmg to proceedings not m any 

b5 
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of the Courts, mast be sworn before the Judge 
himself, and such is the case also with the taking of 
the Oath of Allegiance, on being naturalised or ac- 
cepting certain offices under the Crown, taking the 
oath of Sheriff or Under* Sheriff, and delivering on 
oath in the Exchequer Estreats, &c. (a) 

County One or more Clerks in each Chamber has, in ad« 

dition to the commissions already referred to, others 
for the administration of oaths connected with 
causes in the Courts of the County Palatine. 

AffldavitB By ancient custom, unconfirmed, we belieye, by 

^eassUes. any direct authority, a Judge in a Circuit town 
has, after the opening of the commission, excltuive 
authority to administer oaths (save those in Chan- 
cery), and the commissions already referred to 
become void during the assizes. 

Swearing the The principal matters to be observed upon swear- 
ing an affidavit are — to avoid all erasures or inter- 
lineations whatever in the jurat, — to have every 
alteration in the body of the instrument, however 
minute, marked with the initials of the Commis- 
sioner, for which purpose they should be carefully 
ticked off beforehand, and to omit the words London 
or Westminster in the jurat, if the affidavit be 
sworn at Chambers, Rolls' Garden being in neither 
one nor the other. 

Filing Affidavits. 

By Rule 147 of the Reg. Gen. H. T. 1853, it is 

Euie. ordered, that " all affidavits used before a Judge 

out of Court shall be filed with the Masters of the 

(a) The Oaths of Allegiance above mentioned may be taken 
before a Judge of any one of the Courts ; those of the Sheriff 
and Under-Sheriff, together with the swearing of Estreats, 
must be before a Baron of tiie Court of Exchequer. 
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said CourtSy and shall be alphabetically indexed, 
and such affidavits shall be delivered to the Masters 
of the respective Courts, in order to be filed, ten 
days next afler that on which the matter is dis- 
posed of." 

Acting under this rule, it is the duty of the How afflda. 
parties attending before the Judge to deliver over 
to the clerk in attendance every affidavit read, 
wholly or in part, or referred to, and the Judge's 
clerk keeps the same during ten days for gratuitous 
public inspection, or for office copies thereof to be 
made if the parties require them ; after which period 
he carries the affidavit to the proper office to be 
filed. 

The neglect of the rule requiring affidavits to be compelling 
filed is continually productive of the greatest delay pSrty^to^fiie 
and inconvenience. The only method of compelling * 
its performance is to take out a summons calling . 
upon the party making default ''to show cause why 
he should not forthwith file the affidavit used by 

him, swoni by ;" and if the insertion of the 

affidavit in the order made by the Judge be re- 
quired, such order cannot be drawn up or acted 
upon until the summons is disposed of. 

If it be required to produce before a Judge at Production 
ChaniberSy any affidavit remaining in the custody davit. 
of the Judge's Clerk or filed at the Master's office, 
it is simply necessary to bespeak its production at 
the time required, — if it is to be produced in Courts 
sitting at Nisi Prius, the Judge's Clerk (if it re- 
main in his possession), or other proper officer,, 
must be subpoenaed to produce it, by an ordinary 
subpoena duces tecum ; if it is to be used before the 
Court sitting in Sane, a simple notice to produce 
it will be sufficient. 
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Ancient 
practice in 
swearing. 



29 Car. 2, 
C.5. 



Isle of Man, 
&c. 



No convey- 
ancer to be 
a Commis- 
sioner. 



Application for Commissions to administer 
Oaths in Common Law. 

Anciently every affidavit used in a cause had to 
be sworn before the Court out of which the writ 
issued, before a Judge thereof, or before one of the 
Justices of Assize, while on his circuit. 

Great inconvenience arising from this restricted 
number of persons before whom oaths could be 
taken, the 29 Car. II. c. 6, gave authority to any 
two of the Judges of each Court in Westminster 
Hall, of whom the Chief Justice or Chief Baron 
respectively should be one, to issue commissions 
under the seal of their respective Courts, as need 
should require, empowering " what and as many 
persons as they shall think fit and necessary, in all 
and every the several shii-es and counties within 
England and Wales, and Berwick-upon-Tweed, to 
take and receive all and every such affidavit and 
affidavits as any person or persons shall be willing 
and desirous to make before any of the persons so 
empowered in or concerning any cause, matter or 
thing depending or anywise concerning any of the 
proceedings in the Court." 

By the 6th Geo. III. c. 50, s. 2, this power is 
extended to the Isle of Man, and by 3 & 4 Will. IV. 
c. 42, s. 42, the same power to appoint Commis- 
sioners by English Judges is extended to the ap- 
pointment of such Commissioners. in Scotland and 
Ireland, to take affidavits in those countries to be 
used in England. 

By rule 148 (Reg. Gen. H. T. 1853) it is ordered, 
that '^ No commission for taking affidavits shall be 
issued to any person practising as a conveyancer, 
unless such person be also an attorney or solicitor 
of one of the Courts at Westminster ; and no such 
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commission shall issue without an affidavit made 
by the person intended to be named therein, that he 
is not and does not intend to become a practising 
conveyancer, or that .he is an attorney or solicitor 
duly enrolled in one of the said Courts, and hath 
taken out his certificate for the current year." 

Under this statute and rule, the practice has been commissions 
to grant in each commission power to take affida- ®^8f'*"*® • 
vits throughout five counties, including all the 
separate jurisdictions within them, such ^yb counties 
being usually adjoining one another. The cities of 
liOndon and Westminster, and all places within a 
radius of ten miles therefrom, are excluded from all 
commissions, except those already mentioned, issued 
to the Judges^ clerks. 

To obtain a commission to administer oaths in 
Common Law the ordinary practice, until very 
lately, was to prepare an affidavit of the appli- 
cant's being an attorney or solicitor, and of his 
having taken out his current certificate, with an 
averment also that he was not and did not intend to 
become a practising conveyancer (a). 

Upon this affidavit being produced before the 
clerk of one of the Puisne Judges an " approval" 
issued, signed by the Judge ; and this being taken 
to the chambers of the Lord Chief Justice or Lord 
Chief Baron of the Court, was the authority upon 
which his clerk acted in drawing up the com- 
mission. 

At present, however, the application is attended 
with a little more formality. 

*^ A petition to the Lord Chief Justice or Lord 
Chief Baron and others the Justices or Barons of 
the Queen's Bench," " Common Pleas" [or] 

(a) Appendix No. 2. 
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'' Exchequer/' must first be prepared and left at a 
Puisne Judge's chambers, containing the following 
allegations : — 

1. The length of time the applicant has practised 

as an attorney. 

2. The parish, street, and number of applicant's 

residence. 

3. Whether in partnership ; if so, the partner's 

name, and whether he is a Commissioner. 

4. A statement of any public appointments held 

by the applicant, and the reasons rendering 
the issuing of a commission to him de- 
sirable (a). 
The petition must be accompanied by — 

1. A certificate, signed by the magistrates, &c., 

of petitioner's respectability, and of the truth 
of the allegations in the petition (b), 

2. An affidavit of the applicant's certificate for 

the current year having been taken out (c). 

3. A list of the counties proposed to be inserted 

in the commission. 
Upon these documents (if satisfactory) the Judge 
will indorse his fiat for a commission, and his clerk 
will draw out the " approval." The clerk to the 
Chief Justice will, upon the approval being pre- 
sented to him, prepare the commission, and file 
petition, certificate, affidavit and approval in the 
Chief Justice's chambers. 



London Com- The Statute 22 Vict. c. 16, makes arrangements 

mitsionen. n .-r * . ^ r t j d^ •• 

for the appomtment ot London Commissioners, 
to take affidavits rvithin a radius of ten miles from 
Serjeants' Inn Hall. 

(a) Appendix No. 3. (b) Appendix Na 4. 
(c) Appendix No. 5. 
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The manner of obtaining these commissions dif- 
fers little from that of obtaining the corresponding 
country documents. 
The petition already described must contain — 

1. The length of time the applicant has practised 

as an attorney^ not being less than five 
years. 

2. An averment that his place of business is 

within ten miles of Serjeants* Inn Hall. 

3. The parish^ street, and number of his place of 

business. 

4. If in partnership his partner's name, and 

whether the partner be a Commissioner (a). 
The petition must be supported by — 

1. A certificate signed by two attornies (of not 

less than five years' standing), with the addi- 
tions of their addresses, as to the applicant's 
respectability (ft). 

2. An affidavit by the applicant of his having 

taken out his certificate to practise for the 
current year (c). 

In the case of a town commission these docu- 
ments are usually left at the Chiefs chambers. 
His clerk will obtain the approval and make out 
the commission without further trouble to the 
applicant. 

It is usual for attornies to take out a town or 
country commission for each of the three Courts. 
If the above-mentioned formalities be observed in 
obtaining the QueerCs Bench commission, the pro- 
duction of that commission or of the approval for 

(o) Appendix No. 6. (6) Appendix No. 7. 

(c) Appendix No. 5. 
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its issue will be sufficient of itself to obtain approval 
and commission in the Common Pleas and Ex- 
chequer. 
miMiong^"^ Each commission bears a 10«. stamp ; and the 
total cost for a set for country or town is about 5/. 

Acknowledgments of Deeds by Married 

Women. 

3&4Wiii.4, By the 3 & 4 Will. IV. c. 74, ss. 79, 80 and 

c. 74, 8. 79, -^ ' ' 

&c. 84, it 18 enacted: — 

" That every deed to be executed by a married 
woman . . . shall, upon her executing the 
same or afterwards, be produced and acknowledged 
by her as her act and deed before a Judtje of one of 
the Superior Courts at Westminster or a Master 
in Chancery," &c. 

Examina- " And such Judge . . before he shall receive 
the acknowledgment by any married woman of any 
deed by which any disposition, release, surrender 
or extinguishment shall be made by her under this 
Act, shall examine her apart from her husband 
touching her knowledge of such deed, and shall 
ascertain whether she freely and voluntarily con- 
sents to such deed ; and unless she freely and vo- 
luntarily consent to such deed shall not permit her 
to acknowledge the same ; and in such case such 
deed shall, so far as relates to the execution thereof 
by such married woman, be void." 

Indorsement '* When a married woman shall acknowledge 

on deed. , , ^ 

any such deed as aforesaid, the Judge . . taking 
such acknowledgment shall sign a memorandum, to 
be indorsed on or written at the foot or in the 
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margin of such deed, which memoranduni, subject 
to any alteration which may from time to time be 
directed by the Court of Common Pleas, shall be 
to the following effect, videlicet : — 

** This deed marked [Acre add sonie letter or other 
mark for the purpose of idenfijication] was this 
day produced before me and acknowledged by 
therein named to be her act and deed, pre- 
vious to which acknowledgment the said was 

examined by .e. separafely and apart fn,m her 
husband, touching her knowledge of the contents 
of the deed and her consent thereto, and declared 
the same to be freely and voluntarily executed by 
her." 

'* And the same Judge shall also sign a certifi- cerdficate. 
cate of the taking of such acknowledgment, to be 
written or indorsed on a separate piece of parch- 
ment, which certificate, subject to any alteration 
which may from time to time be directed by the 
Court of Common Pleas, shall be to the following 
effect, videlicet : — 

" These are to certify that on the day of 

in the year one thousand , before me, the 

undersigned Sir , Knight, a Justice of the 

Court of Common Pleas, at Westminster, appeared 

personally , the wife of , and produced a 

certain indenture marked , bearing date the 

day of , and made between [insert the 

names of the parties] , and acknowledged the same 
to be her hand and deed ; and I do hereby certify 
that the said was, at the time of her acknow- 
ledging the said deed, of full age and competent 
understanding, and that she was examined by me, 
apart from her husband, touching her knowledge 
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of the contents of the said deed, and that she freely 
and voluntarily consented to the same." 

Filing cer- " And cvery such certificate as aforesaid of the 
taking of an acknowledgment by a married wonian 
of any such deed as aforesaid, together with an 
affidavit by some person verifying the same, and 
the signature thereof by the party by whom the 
same shall purport to be signed, shall be lodged 
with some officer of the Court of Common Pleas at 
Westminster .... and such officer shall examine the 
certificate and see that it is duly signed . . . and duly 
verified by affidavit as aforesaid ; and shall also see 
that it contains such statement of particulars as to 
the consent of the married woman, as shall from 
time to time be required in that behalf; and if all 
the requisites in this Act in regard to the certificate 
shall have been complied with, then such officer 
shall cause the said certificate and the affidavit 
to be filed of record in the said Court of Common 
Pleas." 

20 & 21 Vict. Stat. 20 & 21 Vict. c. 57, extends the power of dis- 
position by a married woman to " every future and 

Reversionary reversionary interest, whether vested or contingent, 
' ' of such married woman or her husband in her right 
in any personal estate whatsoever to which she 
shall be entitled under any instrument made after 
the 31st December, 1857 (except such a settlement 
as after mentioned), and also to release or extin- 
guish any power which may be vested in or limited or 
reserved to her in regard to any such personal estate^ 
as fully and effectually as if she were ^^feme soUf 
and also to release and extinguish her right or equity 
to a settlement out of any personal estate to which 
she, or her husband in her right, may be entitled in 
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possession under any such instrument as aforesaid, 
save and except that no such disposition, release 
or extinguishment shall he valid, unless the hushand 
concur, &c., nor unless the deed he acknowledged 
by her, &c." 

The 2nd section provides that every deed to be 
executed in England or Wales by a married woman, 
for the purposes of this Act, shall be acknowledged 
by her and be otherwise perfected in the manner in 
and by the Act 3 & 4 Will. IV. c. 74. 

The 3rd and 4th sections except from the opera- Exceptions. 
tion of the Act, " any reversionary interest to which 
she shall be entitled by virtue of any deed, will or 
instrument hy which she shall be restrained from 
alienating or affecting the same ;" and also, '' any 
interest in personal estate settled upon her by any 
settlement or agreement for a settlement made on 
the occasion of her marriage.'' 



By Reg. Gen. Hil. T., 4 Will. IV., it is Affidavit to 
ordered, that *' the affidavit verifying the certi- an Stor«eJ. 
ficate to be made pursuant to the said Act, and 
which certificate shall be in the form contained in 
the said Act, shall be made by some practising 
attorney or solicitor of one of the Courts at West- 
minster, or of one of the Counties Palatine of Lan- 
caster or Durham ; and that in all cases it shall be 
deposed, in addition to the verification of the said 
certificate, that the deponent, or (if more than one 
person join in the affidavit) that one or more of the 
deponents, knew the person or persons making 
such acknowledgment. And that at the time of 
making such acknowledgment the person or per- 
sons making the same was or were of full age 
and competent understanding;" ''and the 
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place where such acknowledgment shall be taken 
shall be set forth in such affidavit. And that 
previously to such acknowledgment being taken, 
the deponent had inquired of such married woman 
(or. if more than one, of each of such married 
women), whether she intended to give up her 
interest in the estate to be passed, and also the 
answer given thereto ; and when any such married 
woman, in answer to such inquiry, shall declare 
that she intends to give up her interest without any 
provision, the deponent shall state that he has no 
reason to doubt the truth of such declaration, and 
he verily believes the same to be true. And where 
any provision has been agreed to be made, the de- 
ponent shall state that the same has been made by 
deed or writing, or, if not actually made before, 
that the terms of the intended provision have been 
reduced into writing, which deed or writing, he 
verily believes, has been produced to the said 
Judge." 

'* And it is hereby further ordered, that the affida- 
vit shall state the parish or several parishes or place, 
or several places, and the county or counties in which 
the several premises wherein any such married 
woman shall appear to be interested, shall by deed 
be described to be situate. 

" And it is hereby further ordered, that the affidavit 
shall be in the form hereunto annexed (a), subject 
to such variations as the circumstances of the case 
shall render necessary. 
Filing " And it is hereby further ordered, that the certifi- 

cates and affidavits verifying the same shall, within 
one month (h) from the making the acknowledg- 

(a) Vide Appendix No. 8. 

(6) Which it has been determined means a lunar month. 
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ment) be delivered to the proper officer appointed 
under the said Act, and that the officer shall not, 
after that time, receive the same without the direc- 
tion of the Court or a Judge." 

Although deeds ought, under the above statute 
and rules, in strictness, to be acknowledged before 
a Justice of the Court of Common Pleas, a Judge 
in attendance at the chambers of either of the other 
Courts will receive the acknowledgment, if no 
Common Pleas Judge be sitting. 

The ordinary period of taking acknowledgments Acknow- 
is at the hour appointed for the chamber business when taken, 
to commence before the Judge, and the married 
woman should be in attendance a few minutes 
earlier. If the lady arrives whilst the ordinary 
business is proceeding, she will probably be kept in 
attendance for an unlimited period. 

The usual course of procedure is, first of all to How taken, 
submit the indorsement on the deed, the certificate, 
and the affidavit verifying the same, to the clerk of 
the Judge in attendance, who will see that they are 
regular. The married woman and the attorney 
being then introduced into the Judge's presence, the 
attorney is called upon shortly to explain to the 
Judge the nature of the instrument which the party 
is required to acknowledge. 

The attorney then withdraws, and the Judge in- 
quires privately of the lady if she has already had 
the deed explained to her, whether she understands 
the same, &c. ; and if her replies be satisfactory the 
attorney is re-admitted, and the Judge signs the in- 
dorsement and certificate in his presence. Should 
the person acknowledging appear never to have had 
the deed explained, the Judge will probably order 
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the same to be done, and require a farther attend- 
ance at a future day. 

The deed may be executed by the lady in the 
actual presence of the Judge, or previously to the 
acknowledgment being taken — the latter is the 
most usual course. 

The affidavit verifying the certificate, &c.y which 
is directed, by the rule already recited, to be sworn 
by " a practising attorney," may be made at any 
time subsequent to the execution of the deed, and 
preceding the filing of the certificate of acknow- 
ledgment. 

It should be remembered that the certificate and 
affidavit are always drawn out on parchment, and 
that the rule of 1853, directing all affidavits to be 
in the first person, does not apply to this statutory 
deposition. 

When the property in respect of which the ac- 
knowledgment is made, is situate in a colonial pos- 
session, the provisions of the 3 & 4 Will. IV. c. 74, 
are usually made to apply to the acknowledgment 
of the deed, subject to the modification of a special 
statute, of which there is generally one for each 
colony; and in order to show that the particular 
enactments of such statute have been complied with, 
as well as to prove the Judge's authority in the 
proceeding, the attorney must be prepared to pro- 
duce the special statute at the time the instrument 
is acknowledged. 

In pursuance of one of the rules already men- 
tioned, the proper officer will not receive the certi- 
ficate of acknowlegment, nor file the same, if the 
date precedes by twenty-eight days the day upon 
which it is brought to be filed, and a Judge's 
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order mus^ be obtained in order to compel him to 
do so. 

If the certificate be under twelve months old, if over one 
such order is issued as a matter of course upon ap- ^*" 
plication to the Judge's clerk, the cost of the order, 
68, y being considered as ^ Jine for neglect in not 
before completing the transaction. If, however, a 
longer period than twelve months has elapsed since 
the deed was acknowledged, the application for 
leave to file the certificate must be accompanied by 
an affidavit that the property has not changed hands 
since the execution of the deed, and that all the 
parties mentioned therein are still living, or that 
their death has in no particular manner altered the 
possession of, or title to, the estate (a). 

Upon production of the original order to the 
proper officer, he will file the certificate and affidavit 
with the order annexed to them. 

Applications to file certificates of acknowledg- Errors, &c. 

i» T^ T I. J 1 • 1 • 1 • « in certificate 

ment of Jbjnglish deeds, m which error or impertec- or affidavit. 
tion exists in the certificate, affidavit, or both, are 
comparatively rare in consequence of the ease with 
which such faults may be amended by application 
to the Judge or Commissioners by whom the cer- 
tificate is signed, in a private manner, to amend the 
same. Where, however, the imperfection exists in 
a colonial certificate, an ex parte application must 
be made before the Judge at chambers, who will 
either direct an order to issue for the filing of the 
documents, or refer the parties to the Court for its 
higher determination. ' 

As a general rule, the strictness with which im- 
perfect certificates or affidavits of acknowledgment 

(a) Appendix No. 9. 
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are regarded both by the officer whose duty it is to 
file the same, as well as by the Judge subsequently 
applied to for the necessary order, is considerably 
relaxed when the notarial certificate^ which usually 
accompanies all foreign and colonial acknowledg- 
ments, is in a perfect and regular form ; this, with 
the special commission annexed to, and returned 
with, the other documents, offers considerable faci- 
lities in identifying the names of the Commis- 
sioners, or acknowledging party, where initials 
have been used in the place of full christian names, 
or where an erroneous spelling has been adopted. 

It has been decided by the Court of Exchequer, 
that the rule (Reg. Gen. H. T. 1853, Reg. 140), 
forbidding the use of affidavits in the jurat, of 
which any interlineation or erasure exists, does not 
apply to the jurats of affidavits annexed to certificates 
of acknowledgment. 



statute. 



Application for Order to compel the At- 
tendance OF Witnesses before an Arbi- 
trator. 

This application is grounded upon 3 & 4 Will. IV. 
c. 42, s. 40, which enacts, that—" when any refer- 
ence shall have been made by any such rule or 
order as aforesaid, or by any submission containing 
such agreement as aforesaid, it shall be lawful for the 
Court by which such rule or order shall be made, 
or which shall be mentioned in such agreement, or 
for any Judge, by rule or order to be made for that 
purpose, to command the attendance and exami- 
nation of any person to be namedy or the produc- 
tion of any documents to he mentioned in such rule 
or order f and the disobedience to any such rule or 
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order shall be deemed a contempt of Court, if in 
addition to the service of sach rule or order an 
appointment of the time and place of attendance in 
obedience thereto, signed by one at least of the 
arbitrators, or by the umpire before whom the 
attendance is required, shall also be served either 
together with or after the service of such rule or 
order: provided that every person whose attend- 
ance shall be so required shall be entitled to the 
like conduct money, and payment of expenses and 
for loss of time, as for and upon attendance at any 
trial : provided also, that the application made to 
such Court or Judge for such rule or order shall 
set forth the county where such witness is residing 
at the time, or satisfy such Court or Judge that 
such person cannot be found : provided also, that 
no person shall be compelled to produce under any 
such rule or order any writing or other document 
that he would not be compelled to produce at a 
trial, or to attend at more than two consecutive days 
to be named in such order." 

To obtain the order spoken of in the above sec- certificate 

.. /. .i_ . . J /» ., .. . that witness 

tion for the attendance oi witnesses, it is necessary is necessary. 
to produce to the Judge's clerk at chambers, a 
certificate signed by the plaintiff's or defendant's 
attorney, that a certain person therein named has 
been appointed arbitrator; that he has chosen a 
day and hour in the certificate mentioned, for pro- 
ceeding with the reference at a certain place also to 
be mentioned in the certificate, and that A. B., 
C. D., &c. are necessary and material witnesses on 
behalf of the party applying for the order (a). 
Four witnesses only (as in a subpoena) will be 

(a) Appendix No. 10. 
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introduced into each order, and the documents (if 
any) to be produced by each or any one of them 
will be endorsed upon the order, either by the 
Judge's clerk issuing the same, or by the attorney 
who applies for it. 
When order It should be remembered, with reference to this 
may sue. p^Qceeding, that no order for the attendance of a 
witness or witnesses can be issued until after the 
arbitrator or umpire has been actually appointed; 
and also that, under the provisions of the statute, no 
witness will be bound to attend in pursuance of any 
Judge's order served upon him, unless at the time of, 
or subsequent to, such service, he shall have actually 
delivered to him an appointment, signed by one of 
the arbitrators, of the time and place of meeting. 

An erroneous impression prevails, that where 
a cause is submitted to arbitration after the trial 
has commenced, the witnesses who have been regu- 
larly subpoenaed to attend the trial will, upon due 
notice of time and place of reference, be bound to 
attend the arbitration : it is hardly necessary to say 
this is not so ; under such circumstances the sub- 
poena becomes determined directly a verdict is given 
or a juror withdrawn. 

Examination in England of Witnesses in 
A Suit in a Foreiqn Tribunal. 

statute. By 19 & soviet, c. 113, it is enacted, *'that 

when, upon application for the purpose, it is made 
to appear to any one of her Majesty's Courts of 
Common Law at Westminster, or to any Judge of 
any such Courts, that any Court or tribunal of 
competent jurisdiction in a foreign country, before 
which any civil or commercial matter is pending. 
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is desirous of obtaining the testimony in relation to 
such matter of any witness or witnesses within the 
jurisdiction of the Court applied to^ or of the Court 
to which the Judge applied to belongs^it shall be law* 
ful for such Court or Judge to order the examination 
upon oathy upon interrogatories or otherwise, before 
any person or persons named in such order, of such 
witness or witnesses accordingly, and by the same 
or any other order, to command the attendance of 
any person or persons to be named in such order, 
or the production of any writings or other docu- 
ments to be named in such order, and to give all 
directions as to the time, place and manner of such 
examination, and all other matters connected there- 
with, as may appear reasonable and just ; and any 
such order may be enforced in like manner as an order 
made by such Court or Judge in a cause depending 
in such Court, or before such Judge. 

The statute suggests a particular method to be 
adopted for satisfying the Court or Judge of the 
existence of the matters necessarily preceding the 
issue of the order, such as the existence of the suit 
or matter in the foreign tribunal, the necessity of the 
attendance of witnesses, &c. 

A certificate under the hand of the ambassador, Ambassar 

• •• iVj'i J.' J. I* /»• dor's certifi- 

mimster, or other diplomatic agent of any foreign cate. 
power, received as such by her Majesty, or in case 
there be no such diplomatic agentf then of the 
consul-general or consul of any such foreign power 
at London, received and admitted as such by her 
Majesty, that any matter in relation to which an 
application is made under this Act, is a civU or 
commercial msLtter pending before a Court or tri- 
bunal in the country of which lie is the diplomatic 

c2 
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agent or consul^ having jurisdiction in the matter so 
pending, and that such Court or tribunal is de- 
sirous of obtaining the testimony of the witness so 
certified. Such certificate is to form the ground- 
work upon which the order is founded, and if it 
cannot be, or is not produced, other evidence (the 
Statute does not particularise what) is directed to be 
received of the matter so directed to be certified (a). 
AdminiBtra- There is also ffiven by the same Statute to the 
&c. exammer the power of admmistenng an oath, false 

testimony after taking of which is to be deemed 
perjury, and to the witness the privilege of demand- 
ing such conduct money, and payment for expenses 
and loss of time, as would be demandable upon 
attendance at an ordinary £nglish trial, as well as 
of refusing to answer any question tending to cri- 
minate himself, or any question which he is not 
compellable to answer in an ordinary Court of Law, 
and also of declining to produce any writing or 
document that he would not be compellable to pro- 
duce in such Court. 
Order. The ordcrs issued under the statute are pre- 

cisely similar to those drawn up for the examination 
of a witness unable to attend upon a trial, and the 
examination and cross-examination taken down in 
writing and duly signed by the examiner will be 
returned as in the case of such latter orders. 
Should the clause directing the actual attendance of 
the witness before the examiner be omitted in the 
order directing the examination, it will be necessary, 
in the event of his refusal, to attend to obtain an 
order for his attendance, for which a separate cer- 
tificate of the attorney will be required, as in pro- 
ceedings under the 3 & 4 Will. IV. c. 42, s. 40. 

(a) Appendix No. 11. 
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Application to obtain Costs in Actions 
under ;£20 where the defendant has 
not appeared. 

In order to avoid the trouble and expense of a 
summons, attendance upon the return thereof, affi- 
davit, and order to obtain costs, in the more frivo- 
lous cases in the Superior Courts of Common Law, 
in which the defendant has not appeared to the writ 
of summons, certain special rules framed during 
Easter Term, 1857, direct : — 

That plaintiffs, suing in contract for 20Z. or less, Rule, 
may, if they claim costs, indorse on the writ of sum- 
mons the following notice : — 

" Take notice, that if judgment be signed for de- 
fault of appearance, the plaintiff will without sum- 
mons apply to a Judge for his costs of suit, unless 
before such judgment you shall give notice to him 
or his attorney that you intend to oppose such ap- 
plication." 

" And it is further ordered, that if the defendant 
give such notice the plaintiff shall proceed by sum- 
mons and order." 

'* But if the defendant give no such notice, the 
plaintiff may produce such notice to a Judge at 
Chambers for an order for costs ex parte, and if 
the Judge shall sign his name to the indorsement, 
such signature shall he an order for costs, and the 
Master may tax them thereon accordingly. In 
case of any application for costs without such in- 
dorsement, the plaintiff shall not be entitled to more 
costs than if he had made such indorsement, unless 
a Judge shall otherwise order." 

The application for costs under this rule may when appu- 
be made at any time when the Chambers are open, be made. ° 
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whether a Judge be in attendance or not, the 
Judge's name being »tamped on the writ by his clerk. 
Before obtaining the order, the party applying 
for costs will be asked : — 

1. If judgment has been signed. 

2. If such judgment was signed for non-appear- 
' ance. 

3. If the defendant has given any notice of his 

intention to oppose the application. 
And, upon satisfactory answers being made, the 
order will issue. 

Where the original writ, upon which alone in 
strictness the fiat can be given, is lost, the Judge 
will sometimes, upon special application upon an 
affidavit of the facts, order the fiat to be given upon 
the copy of the writ, but such an application is very 
unusual, and will more frequently be met with a 
direction from the Judge for the issue of a sum- 
mons calling upon the defendant to show cause 
" why the plaintiff should not recover his costs," in 
like manner as if no special indorsement had been 
made. 

In the Chambers of the Judges of the Courts of 
Queen's Bench and Exchequer, the production of 
the judgment paper is actually required before 
granting the fiat. 



Rule M to 

demutrerii 

tie. 



Delivery of Special Cases, Demurrers and 
Error Books to the Judges. 

The practice respecting the delivery of demurrer 
books and special cases to the Judges is regulated 
by the 16th Rule of the (Reg. Gen. H. T. 1863), 
which directs that : — 

^* Four clear days before the day appointed for 
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argument the plaintiff shall deliver copies of the 
demurrer book, special cases, special yerdict or 
appeal cases, with the points intended to be insisted 
upon, to the Lord Chief Justice of the Queen's 
Sench or Common Pleas, or Lord Chief Baron of 
the Exchequer, as the case may be, and the Senior 
Puisne Judge of the Court in which the action is 
brought, and the defendant shall deliyer copies to 
the other two Judges of the Court next in seniority, 
and in default thereof by either party, the other 
party may on the day following deliver such copies 
as ought to have been so delivered by the party 
making default, and the party making default shall 
not be heard until he shall have paid for such 
copies, or deposited with the Master a sufficient 
sum to pay for such copies. 

** If the statement of the points have not been 
exchanged between the parties, each party shall, in 
addition to the two copies left by him, deliver also 
his statements of the points to the other two Judges, 
either by marking the same in the margin of the 
books delivered, or on separate papers." 

With respect to Error Books it is ordered by rule Error books. 
68 of the same series of rules that : — 

" Four clear days before the day appointed for 
argument, the plaintiff in error shall deliver copies 
of the Judgment Roll of the Court below, to the 
Judges of the Queen's Bench on error from the 
Common Pleas or Exchequer, and to the Judges 
of the Common Pleas on error from the Queen's 
Bench, and the defendant in error shall deliver 
copies thereof to the other Judges of the Court of 
Exchequer Chamber before whom the case is to 
be heard, and in de&ult by either party the other 
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party may on the foUowiug day deliver such hooks 
as ought to have heen delivered by the party 
making default^ and the party making default shall 
not be heard until he shall have paid for such 
copies, or deposited with the Master a sufficient 
sum to pay for such copies." 
Order to de- Where either party neglects to deliver his ''paper 
pro tunc." book" four clcar days before the same is appointed 
to be argued, in pursuance of the above rule, and 
his opponent has not delivered books for him, he 
can rectify his omission only by applying to a 
Judge for an order to deliver the papers nunc pro 
tunc, an order which is given almost as a matter of 
course. An order is also required in every case 
before any amendmefit or addition can be made to 
a paper book already delivered, and where such an 
order is obtained an arrangement should be made 
with the Judges' clerks at Westminster to produce 
the books delivered, which must have the amend- 
ment duly marked in them ; as in no case is it usual 
to deliver the amendments on a separate paper. 
" Four clear - The four clear days are construed to mean four 

days." •' •^ 

days clear of the day upon which the papere are 
delivered, and of the day the cases are set down for 
argument. Hence Monday would be the last day 
upon which " paper books" to be used in argument 
on the succeeding Saturday could be delivered. It 
is doubtful whether, in strictness, Sunday, Christ- 
mas-day, Good Friday, or any day of public fast 
or thanksgiving, ought not to reckon as one of 
such four days ; in practice, however, they do not. 
If any of the paper books be undelivered at the 
time the matter is called on for argument, the case 
will be struck out. 
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The portion of the rule relating to the writing of Pointa. 
the points upon tlie margin of the hook, or deliver- 
ing them with the papers^ is by no means strictly 
enforced, and, in practice, points, and any other 
documents necessary to be delivered, will be re- 
ceived by the Judge's clerk at any time preceding 
the day upon which the case is set down for hear- 
ing ; although if they remain undelivered, accident- 
ally or otherwise, when the argument commences, 
it is at the parties own risk. 

Except under very peculiar circumstances (and Return of 
then only by a special application to each Judge) 
no paper books of any description are retuimed 
to the parties, whether the case be argued, settled, 
or struck out of the list. This practice, however, 
is frequently departed from so far as relates to the 
return of books, papers, plans, or acts of parlia- 
ment accompanying the case, and delivered for the 
information of the Judges ; these may usually be 
obtained when the case is determined by applica- 
tion to the Judges' Westminster clerk. The case 
itself is reserved, in consequence of the Judge's 
notes and private observations being usually written 
upon it. 

Application for a Judge's Notes op a Trial 

AT Nisi Prius. 

Immediately afler obtaining a rule Nisi, it is 
usual to bespeak of the Judges' clerk at chambers or 
Westminster, a copy of the Judge's notes taken on 
the trial of the cause. If the action be pending in Where in 
the same Court of which the Judge who presided Iwudgc^ho 
at NiH Prius is a member, it will be simply neces- ^****^»^»«- 
sary to bespeak of his clerk the production of the 

c5 
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original notes in Court at the time required, and to 

Where In pay a fee of 5s. for such production. Should the 

Court. notesi however, be required in another Court, a 

copy will be prepared by the Judge's clerk^ to 

which the Judge will append his observations and 

signature, and this copy, being handed over to the 

junior Judge of the Court in which the argument 

or the rule is pending, will be read by him in 

open Court, and form the report of the original 

trial at Nisi Prius. 

Notes not In no case are the notes, or any copy thereof, 

supplied to , 

parties, &c. supplied to the attorney or counsel on either dde, 
though an exception is sometimes made to this rule 
in relation to the Judge's direction to the jury, and 
to notes of evidence taken by the Judge, upon 
which it is proposed to state a special case to be 
determined by the Court above. In both these 
instances the Judge in his discretion will, upon the 
application of counsel, sometimes direct his clerk to 
prepare a copy of the notes for the information of 
the parties to the cause. 

Feet. The attorney bespeaking a copy of the Judge's 

notes should be particularly careful to disburse the 
amount due to the Treasury for their copying, prior 
to the day appointed for the argument of the rule. 
If this be not done the copy notes will not be forth- 
coming when required, and considerable delay and 
difficulty will be caused. 



Committal of a Defendant to the Queen's 

Prison. 

In all cases where a defendant has been taken in 
execution on a ea* sa. he has a right to remove 
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himself from the custody of the sheriff into that of 
the keeper of the Queen's Prison. 

By doing so, he neither admits the legality of 
his arrest, nor in any way places himself in a worse 
position with respect to obtaining his discbarge for 
irregularity, &c. than if he had remained in the 
sheriff's custody. 

In order to remoye a defendant into the Queen's How de- 
Prison, a writ of habeas corpus cum causd must be lemoved. 
prepared, indorsed by the Judge in attendance at 
chambera (which indorsement is given as a matter 
of course), sealed, and served upon the shaiff or 
his proper officer. The writ is made returnable 
immediately at chambers, and it is the duty of the 
officer having the prisoner in charge, at once, on 
reception of the writ, to conduct him to the Judge's 
chambers, and to produce to the clerk in attendance 
the writ itself with the sheriff's return annexed to 
it. The clerk will indorse upon the return a com- 
mittal of the pnsoner '^ to the custody of the keeper 
of the Queen's Prison in execution with the cause 
{or causes) within mentioned, there to remain until, 
&c.," which will be signed by the Judge, and the 
prisoner being delivered up by the sheriff's officer 
to the tipstaff in attendance will at once be removed 
to the Queen's Prison, the keeper of which retains, 
as his authority for the detention, the writ, sheriff's 
return, and Judge's fiat thereon indorsed. 

When the defendant is once actually in the cus* Detainer, 
tody of the keeper of the Queen's Prison, he may 
be detained at the suit of any other judgment ere* 
ditor, or *' chaiiged in execution" as it is termed, in 
a very simple manner and without the issue of any 
further writ of execution or habeas* 
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Charging in Under the Common Law Procedure Act, 1862 

execution. ' 

(sect. 127), it is enacted, that ** such person may be 
charged in execution by a Judge's order made upon 
affidavit (a), that judgment has been signed and is 
still unsatisfied to an extent exceeding 20/./' and the 
service of such order upon the keeper of the prison 
for the time being shall have the effect of a detainer. 

Such an order is granted by the Judge's clerk at 
all times in Term and vacation upon the production 
of a proper affidavit, and the original order must 
be left at the prison, and not a copy merely. With 
respect to thus charging a defendant in execution, 
the 124th rule of the Reg. Gen. H. T. 1853, 
provides, that *^ the plaintiff shall proceed to trial 
or final judgment against a prisoner in the Term 
next after issue is joined, or at the sittings or assizes 
next after such Term, unless the Court or a Judge 
shall otherwise order, and shall cause the defendant 
to be charged in execution within the Term next 
after such trial or judgment." 

It should be remembered that the order directed 
by the Statute is only operative when the defendant 
is in "the prison of the Court;" if he remains in 
the custody of the sheriff, either at a lock-up house 
or in the sheriff's prison, the only method of charg- 
ing him in execution is by issuing a ca, sa. and 
leaving it with the under-sheriff to operate as a 
detainer, should the defendant be released from the 
sheriff's custody as to the first action. If whilst 
such detaining ca, sa. remains with the first ca. sa, 
in the sheriff's hands, the defendant sues out a 
habeas in order to be committed to the Queen's 

(a) Appendix No. 37. 
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Prison, the sheriff will include both writs of execu- 
tion in his return, and the defendant will be com- 
mitted to custody until legally discharged from the 
operation of both. 

Where the defendant is confined upon a criminal where the 

V • ikT .. • • 11 defendant is 

charge, m JNewgate, or m any prison under tneinthecus- 
jurisdiction of the sheriffs of London and Middle- sheriffg of* 
seXf he can only be detained by a special order of a MiddiMcx. 
Judge, obtained under the Statute 52 Geo. III. 
c. 209, s. 52, which enacts, ''that neither the 
sheriffs of London, nor the sheriffs of Middlesex, 
shall be chargeable with any process of detainer for 
debt or other civil matter which shall issue against 
any prisoner on a charge of felony or otherwise 
than by civil process in their or his custody, unless 
an order of the Court or of some Judge of the 
Court out of which such process of detainer as 
aforesaid shall issue shall be annexed to such pro- 
cess, and shall be delivered with the same unto 
such sheriffs or sheriff." 

The ordinary plan is to issue the ca. sa,f to 
obtain the sheriff's warrant thereupon, and then to 
make an ex parte application, upon affidavit, for the 
order. 

The affidavit need only contain averments of the 
recovery and existence of the judgment and of the 
imprisonment in Newgate of the defendant. The 
order must be delivered to, and will be filed by, the 
governor of the prison, together with the warrant of 
the sheriff. 

It is by no means uncommon for a judgment Lodgment of 
creditor to sue out a ca. sa, and leave it at the^^*^' 
office of the sheriff, not to be executed against the 
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defendant, but merely to await his arrest in some 
Other action, and then to operate as a detainer 
against him, the rule being that when a defendant 
is legally in custody of the sheriff he is in that 
custody upon all the detaiiners previously or sub- 
sequently lodged against him, and cannot be dis- 
charged until they are satisfied, and such previously 
left writs will be included in the sheriff's return to 
a habeas in the same manner as the others. 



11. EX PARTE APPLICATIONS UPON 

AFFIDAVIT. 

1. Suing or defending bt Infants. 

An infant cannot sue or defend either in person 
or by attorney. He must do so through his pro^ 
chein amyy or guardian^ who is either the father or 
some relation or friend undertaking the conduct of 
the case of the infant litigant. 
Appointment In order to appoint a prochein amy or guardian, 
amyor a petition from the infant should be drawn up ad- 
dressed to the Lord Chief Justice or Lord Chief 
Baron of the Court in which the action is brought, 
and which petition ought to be signed by the in- 
fant (a). A consent to his appointment as prochein 
amy or guardian must also be prepared and signed 
by the person to be put in place of the infant {b\ 
and an affidavit verifying the signature of the peti- 

(a) Appendix No. 12. (6) Appendix No. 18. 



goudian. 
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tion and of the consent must be made hj some third 
party (a). 

Upon the production of these three documents to 
a Judge's clerk at chambers, a fiat i^ill be given, 
directing the proper officer to draw up a rule for 
the admission of the person named as guardian or 
prochein amy in the particular suit. Should the 
action be in the Court of Common Pleas no rule 
will be required ; but the Judge's clerk will issue 
an appointment drawn out on parchment of the 
proposed next friend, and such person will ipso 
facto become the legal representative of the 
infant. 

If it be more convenient to the parties the infant Personal 

J « . ,. ,, application 

and procnem amy or guardian may personalkf otintaot. 
attend before a Judge at chambers, and the infant 
may prefer a verbal request for the required ap- 
pointment, upon which, if acceded to, an order will 
at once issue, in the same manner as if a petition 
with the before-mentioned affidavits had been pre- 
pared. 

The proper period for an application to sue by when the 

* * '^ * *^ - "^ application 

prochein amy is after service of process, and before is to be made. 

declaring in the cause. The proper time to apply 

for liberty to defend by guardian is afler process 

has been served and prior to entering an appearance, 

and if the infant appears in person or by attorney 

the plaintifi^ may apply to strike it out 

By the 5th Rule of the General Practice Rules Role. 
of Hilary Term, 1853, '' a special admission of 
prochein amy or guardian to prosecute or defend 
for an infant, shall not be deemed an authority to 

(a) Appendix No. 14. 
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prosecute or defend in any but the particular action 
or actions specified/' 

In a case where an infant was only twenty-one 
months old the Court admitted the father to sue as 
prochein amy, upon a petition signed by him on 
behalf of the infant, and on the production of an 
affidavit by the attorney stating the facts of the 
case, and that, in his opinion, the infant had a good 
cause of action (a). 

Application to sue in Forma Pauperis. 

The ancient practice of the Courts was to admit 
in a public manner, in open Court, under the pro- 
visions of 11 Hen. VII. c. 12, plaintiffs desirous of 
doing so, to sue in forma pauperis. 

This public admission has long been dispensed 
with, and until 1853 it was only necessary for a 
person proposing to sue in forma pauperis to pro- 
duce to one of the Judges' clerks at chambers a 
petition to the Lord Chief Baron and Barons, or 
Lord Chief Justices and Justices of the Court in 
which the action was brought, to be allowed to pro- 
secute the suit in the manner required (6), and an 
affidavit that he, the petitioner, was not worth 5/. 
in the world, except his wearing apparel, and the 
matter in question in the cause (c). Upon these 
documents the order was granted. 

At the present time, in addition to the petition 

counsel. and affidavit above mentioned, " No person shall 

be permitted to sue in forma pauperis unless a case 

laid before counsel for his opinion, and his opinion 



Case to be 



(a) Eadet v. Booth, 8 Q. B. 718. 
(6) Appendix No. 15. (c) Appendix No. 16. 
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thereon^ with an affidavit of the party or his at- 
torney that the same contains a fall and true state- 
ment of all the material facts to the best of his 
knowledge and belief, shall be produced before the 
Court or Judge to whom application may be 
made" {a).— Reg. Gen. H. T., Beg. 121. 

The order to sue in forma pauperis may be obtained ^'^er- 
at any stage of the proceedings, and, once obtained, 
permits the plaintiff, upon its production, to obtain, 
free of all costs and charges whatever, all sum- 
monses, orders and other proceedings which, duiing 
the progress of the action, he may require ; and '' no 
fees shall be payable by a pauper to his counsel 
and attorney, nor at the offices of the masters or 
associates, or at the Judges' chambers or elsewhere, 
by reason of a verdict being found for such pauper 
exceeding bV'-'Reg. Gen. H. T. 1853, Reg. 121. 

A copy of the order, when obtained, should be Copy order. 
served upon the opposite party ; and it is necessary 
for the plaintiff or his attorney at all times to have 
the means of ready access to the original order, as 
the clerks and officers, whose assistance he requires 
from time to time, will not issue gratuitously any 
proceeding unless upon the actual production of such 
order at the time of the application. A separate order 
most be obtained in each cause, and will be granted 
in all ordinary actions, except, perhaps, '^ qui 
tam"(6) and "slander;" and it is doubtful whether 
not in these cases also. 

" Where a pauper omits to proceed to trial, pur- omitting to 

7 , proceed to 

suant to notice, he may be called upon by a rule to trial. 

(a) Appendix No. 17. 

( 6) Hawet v. Johnson, I Y. & J. 10. 
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show cause why he should not pay costs, though he 
has not been dispaupered (a), and why all further 
proceedings should not be stayed until such costs 
shall be paid."— B«^. Gen. JT. T., Reg. 122. 
And the expense of an unsuccessful motion by the 
pauper against his attorney for making him, through 
negligence, liable to pay these costs, must be met 
by the pauper, notwithstanding his order to sue in 
form& pauperis {h). 

It should be remarked, also, that a pauper is not 
entitled to amend his proceedings as a matter of 
right, without tendering the costs occasioned by 
Amending such amendment to the opposite party (c). And 
also, that if he proceed vexatiously or act with 
unnecessary delay, the Court will dispauper him (J), 
but when so dispaupered he is not liable for costs 
previously incurred (e). 

Application for Leave to proceed in an 
Action, where personal Service of the 
Writ of Summons cannot be effected. 

Scarcely any alteration of the law in modem 
times has tended to introduce more ex parte appli- 
cations into the chambers of the Common Law 
Judges, than the provisions made by the first 
Common Law Procedure Act (15 & 16 Vict. c. 76, 
s. 17) respecting the method of proceeding in an 

(a) Bell v. Port of London AsturcmcB Company ^ 1 L. M. & P. 

691. 

(6) These costs are costs of the day, Gore v. Morphew, 8 
Dowl. 137. 

(c) Foster v. Bank of England, 6 Q. B. 878. 

\d) Taylor V. Lowe, 2 Str. 983 ; Bedwell v. Coulstrmg, 8 
D. & L. 767. 

(f) Shuman v. Jynel, Fortes. S20. 
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action when personal service of the writ of sum- 
mons upon the defendant is found to he imprac- 
ticable. 

It is provided by the above-mentioned statute, statute. 
that ** the service of the writ of summons, wherever 
it may be practicable, shall as heretofore be per- 
sonal ; but it shall be lawful for the plaintiff to 
apply from time to time on affidavit to the Court 
out of which the writ of summons issued, or to a 
Judge ; and in case it shall appear to such Court or 
Judge that reasonable efforts have been made to 
effect personal service, and that either the writ has 
come to the knowledge of the defendant or that he 
wilfully evades service of the same and has not 
appeared thereto, it shall be lawful for such Court 
or Judge to order that the plaintiff be at liberty to 
proceed as if personal service had been effected, 
subject to such conditions as to the Court or Judge 
may seem fit." 

It is necessary, from the wording of the Statute, "Reasonable 
to show " reasonable efforts" to serve the writ, as serve the 

writ. 

well €ts knowledge or wilful evasion of the writ by 
the defendant, and an affidavit showing knowledge 
on the part of the defendant but failing to disclose 
" reasonable efforts" to effect personal service, will 
in general be deemed as imperfect as one showing 
*' reasonable efforts" to serve but omitting to depose 
to any knowledge or evasion on the part of the 
defendant. 

An affidavit, for instance, disclosing a single call 
at the defendant's residence, the leaving a copy 
writ there, and the subsequent application of the 
defendant for time to pay the debt, with an ad- 
mission from himself that he had received the copy 
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writ, has been deemed in numerous cases insuffi- 
cienty as not disclosing any reasonable efforts to 
serve the process; and for the same reason an 
affidavit that the writ was inclosed in a letter to the 
defendant, who replied thereto, acknowledging the 
receipt of both letter and writ, has been rejected. 
In such cases as these, however, the Judges have 
sometimes allowed the plaintiffs to proceed with a 
stipulation introduced into the order, that no more 
costs should be recovered on account of substituted 
service than if the writ had been personally served 
upon the defendant. 

The question as to what are and what are not 
" reasonable efforts" must, of course, be deter- 
mined by the circumstances of each particular case. 
The ordinary course is to prove three distinct 
attempts to serve the writ at the defendant's resi- 
dence, intimation of the time at which the attempts 
would be made having been previously given, (as 
in the old practice relating to the writ of distringas,) 
and these three calls are usually considered suf- 
ficient, especially if the copy writ be left on the 
first or second of them with the wife, daughter or 
near relation of the defendant, who, on the last call, 
gives satisfactory information as to the ultimate 
disposal of the copy writ so left. 
Where de- A difference of opinion exists as to the course to 
aM>eMs after be pursued in cases where the copy writ being do- 
Berv?/° livered at the residence is taken to a parlour, bed- 
room or elsewhere, and delivered to the defendant, 
who appears at once before the process server and 
acknowledges its receipt. The general opinion 
seems to be, that a second copy writ ought to be 
served upon him, although the process server being, 
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in ordinary cases, only provided ^ith one, this 
coarse is usually impracticable. The same diffi- 
culty arises where the defendant, subsequently to 
the writ being left at his dwelling-house, comes 
to the plaintiff or to his attorney and confesses his 
knowledge of the action. In both these cases, 
however, the order is continually granted where 
other attempts to serve, more or less numerous, are 
deposed to. 

Although the Judge, to whom application is Tenns 
made, is empowered to put the plaintiff under what- judge. ^ 
ever conditions he may think fit, it is rarely that 
any conditions are imposed save the proviso usually 
but not invariably introduced into " orders to pro- 
ceed," that such procedure shall not take place 
until the expiration of three days from the time 
when a copy of the order shall have been left at the 
defendant's residence, or at the place where the 
efforts to serve the writ were made. 

Affidavits, describing calls at the place of husi- caiis at the 
ness of the defendant, or at any place other than the bus^j^ess, &c. 
defendant's residence, and not explaining how calls 
at the residence came to be omitted or abandoned, 
have usually been deemed insufficient. 

If the plaintiff or his attorney neglect to have the Fresh aver- 

ij • j*a1'a"iii- J' ment of non- 

order drawn up immediately, it will be necessary for appearance. 

him, upon the day when he applies for it, to make 

a fresh search for the defendant's appearance and 

to amend and reswear his affidavit, bringing the 

averment of the defendant's non-appearance down 

to the day upon which he applies for the order. 

It is hardly necessary to remind the reader that 

no application to proceed as if personal service had 

been effected should be made before the number of 
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days limited in the writ for the defendant's appear- 
ance has fully expired. If such be done, the order 
will be refused, and a fresh attendance at chambers^ 
at a proper period, with a new affidavit of search 
for appearance^ will be necessary (a). 

Proceedings against a British Subject or 
Foreigner residing out of the Jurisdic- 
tion OF THE Courts. 

The application to a Judge at chambers to pro- 
ceed against a Biitish subject or foreigner, residing 
out of the jurisdiction of the Courts, is regulated by 
the 18th and 19th sections of the 15 & 16 Yict. 
c. 76. 

The application is an ex parte one, made upon 
an affidavit, which must disclose to the satisfaction 
of the Judge : — 
Affidavit. ist. Either that the defendant is a British subject 

or alien. 

2ndly. That there is a cause of action, which 
arose within the jurisdiction of the Superior Courts, 
or in respect of the breach of a contract made within 
the jurisdiction. 

drdly. That a writ of summons has been issued 
in the form prescribed by the said statute, and either 
that such writ was personally served upon the de- 
fendant, or that reasonable efforts were made to 
effect personal service, and that it came to his 
knowledge, and that he wilfully neglects to appear 
to the writ, or that he is living out of the jurisdic- 
tion of the Court in order to defeat and delay his 
creditors (6). 

(a) Appendix No. 18. 

(b) Appendix No. 19. 
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Upon an affidavit, disclosing these particulars, Oider. 
an order will issue directing the plaintiff to file a 
declaration against the defendant ; to serve the de- 
fendant with a notice to plead in days, 

together with particulars of demand and a copj of 
the order, and permitting the plaintiff, in case the 
defendant do not plead within the time limited by 
the order, to prove the debt sued for before the 
Master, and to sign final judgment for the amount 
found by the Master to be due. 

The affidavit of the foreign service of the writ Foreign affl- 
npon the defendant, or any other affidavit required whom swotd. 
under the above provision, may, if necessary, be 
sworn before any consul-general, consul, vice- 
consul or consular agent (15 & 16 Vict. c. 76, 
8. 23) ; but such affidavit must purport to be signed 
by such consular-general, &c., and must show 
some proof of his official station, which is generally 
afforded by affixing the seal of his office to the 
affidavit before it is transmitted to England. 

The only difference made by the statute in pro- Proceedings 
ceedings against a British subject and a foreigner foreigner. 
is with respect to the writ of summons and the 
service thereof. The forms of the two writs are set 
out in Schedule A., Nos. 2 and 3, to the 15 & 16 
Vict. c. 76 ; and the statute directs, that in the case 
of a British subject the writ itself shall be served, 
while, in the instance of ^i. foreigner ^ a notice alone 
of the writ having been sued out is required, and 
such notice is directed to be in the following 
form : — 

«« To late of \_Bright(m^ in the county qf Sussex] or 

now residing at [Paris, in France], 

*' Take notice, that A. B., of in the county of 

England, has commenced an action at law against you, C. D., 
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in her Majesty's Court of Queen's Bench, by writ of that 

Court, dated the day of a.d. 18 — ; and you are 

required, within days after the receipt of this notice, 

inclusive of the day of such receipt, to defend the said action, 
by causing an appearance to be entered for you in the said 
Court to the said action ; and in default of your so doing the 
said A. B. may, by leave of the Court or a Judge, proceed 
thereon to judgment and execution. 

[Here state amount of claim as required by Sth section, but 
allounng the defendant the time limited for appearance to pay 
debt and costs, ^ 

(Signed) A. B., of &c. 

or 

E. F., of &c. 

Attorney for A. B." 

If a wron ^^' either in the ease of a British subject or of a 

writ issued, foreigner, the writ issued be accidentally the ordi- 
nary writ of summons for service within the juris- 
diction, and the defendant appear thereto, he will 
be held to have waived the irregularity, and cannot 
afterwards move to set aside the proceedings (a). 

So, also, where an order was made, giving the 
plaintiffs leave to proceed on a writ served upon a 
British subject abroad, the Court would not set the 
judgment, signed in default of appearance, aside on 
the ground that the cause of action did not arise 
within the jurisdiction, that matter having been 
decided on granting leave to proceed. It was said : 
" It is not required that there should be a cause of 
action, hut that the Court or Judge should be 
satisfied that there is one (b). 

The number of days given to the defendant for 
appearance, in the order, will bear reference to the 
distance he is from England, and to the means of 
access to the foreign part in which he resides. 
Col nie Should the defendant be residing in one of the 

(a) Forbes Y. Smith, 10 Exc. 717. 

(6) Hatton v. Whitehouse, 4 W. R. 463. 



Days for 

appearance 

ftc. 
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Bntisli colonies, the affidavits required may be 
made before a Justice of the Peace, whose official 
nature must be certified by a notary public. 

Application for Leave to appear in and 
defend an action brought upon a bill 
OF Exchange, &c. 

The 18 & 19 Vict. c. 67, (The Bills of Exchange 
Act,) for the purpose of preventing fictitious or 
frivolous defences from being set up in actions 
brought upon bills of exchange and promissory 
notes, and thereby of stopping much delay in judi- 
cial proceedings, especially in those commenced just 
before or in the Long Vacation, overthrew an 
ancient principle of the law, that every defendant 
had a right to appear and to answer the matter 
alleged against him in the writ directed to him in 
the Sovereign's name. That Statute enacts that — 
'* All actions upon bills of exchange or promis- statute. 
sory notes, commenced within six months after the 
same shall have become due and payable, may be 
by writ of summons," &c. ; " and it shall be lawful 
for the plaintifi*, on filing an affidavit of personal 
service of such writ within the jurisdiction of the 
Court, or an order for leave to proceed, as provided 
for by the Common Law Procedure Act, 1852, and 
a copy of the writ of summons and the indorsements 
thereon, in case the defendant shall not have ob- 
tained leave to appear and have appeared to such 
writ according to the exigency thereof, at once to 
sign final judgment in the form contained in 
Schedule B. to this Act annexed, (on which judg- 
ment no proceeding in error shall lie,) for any sum 
not exceeding the sum indorsed on the writ, to- 

D 
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gether with interest at the rate specified (if any) to 
the date of the judgment, and a sum for costs to be 
fixed by the Masters of the Superior Courts, or 
any three of them, subject to the approval of the 
Judges thereof, or any eight of them, (of whom the 
Lord Chief Justices and the Lord Chief Baron 
shall be three,) unless the plaintiff claim more than 
such fixed sum, in which case the costs shall be 
taxed in the ordinary way, and the plaintiff may, 
upon such judgment, issue execution forthwith. 

"II. A Judge of any of the said Courts shall, 
upon application within the period of twelve days 
from such service (a), give leave to appear to such 
writ and to defend the action, on the defiandant pay- 
ing into Court the sum indorsed on the writ, or 
upon affidavits satisfactory to the Judge, which 
disclose a legal or equitable defence, or such fects 
as would make it incumbent on the holder to prove 
consideration, or such other facts as the Judge may 
deem sufficient to support the application, and on 
such terms as to security or otherwise as to the 
Judge may seem fit. 

" III. After judgment, the Court or a Judge 
may, under special circumstances, set aside the judg- 
ment, and, if necessary, stay or set aside execution ; 
and may give leave to appear to the writ and to 
defend the action, if it shall appear to be reasonable 
to the Court or Judge so to do, and on such terms 
as to the Court or Judge may seem just. 

" IV. In any proceedings under this Act it shall 
be competent to the Court or a Judge to order the 
bill or note sought to be proceeded upon to be forth- 
with deposited with an officer of the Court; and 

(a) Appendix No. 20. 
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further to order that all proceedings shall he stayed 
antil the plaintiff shall have given security ibr the 
costs thereof/' 

V. (Gives the same remedy for recovering ex- 
penses of " noting" as for recovering the amount 
of the bill.) 

IX. (Directs that the Act may be applied to al} 
Courts of Record throughout England and Wales.) 



In order better to carry into effect the provisions Rules, 
of this Act, three several rules were framed. The 
first, in Michaelmas Term, 1855, related to costs, 
and is as follows : — 

" costs to be allowed in cases in which the 

plaintiff has signed final judgment for default of 
appearance : — 
" Above 20Z. £ s. d. 

" Agency on country cases, in- 
cluding mileage . 

" Town cases 
" Under 20Z. 

" Agency on country cases, in- 
cluding mileage . 

" Town cases 
The second rule (November 26, 1855) sets forth 
the several indorsements to be made upon writs 
issued under the provisions of the Act. 

*' This writ was issued by E. F., of &c., attorney 
for the plaintiff [or by A. B.], who resides at 
[mention the city, town or parish, and also the 
name of the hamlet, street and number of the house 
of the plaintiff's residence], 

" The plaintiff claims pounds, principal and 

interest, [or pounds, balance of principal and 

d2 
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interest,] due to him as the payee [or indorsee] of a 
bill of exchange [or promissory note] of which the 
following is a copy. 

[Here copy bill of exchange or promissory note, 
and all indornements upon it.] 

" And also shillings for noting (if noting 

has been paid) and £ for costs. And if the 

amount thereof be paid to the plaintiff or his attorney 
within FOUR days from the service hereof further 
proceedings will be stayed." 

" Notice. 

indo«cd°on'' " ^*^® notice, that if the defendant do not ob- 
^"t- tain leave from one of the judges of the Courts 

within twelve days after having been served with 
this wnt, inclusive of the day of such service, to 
appear thereto, and do not within such time cause 
an appearance to be entered for him in the Court 
out of which this writ issues, the plaintiff will be 
at liberty at any time after the expiration of such 
twelve days to sign final judgment for any sum not 
exceeding the sum above claimed, and the sum of 
£ for costs, and issue execution for the same. 

"Leave to appear may be obtained on an ap- 
plication at the Judge's Chambers, Serjeants' Inn, 
London, supported by affidavit, showing that there 
is a defence to the action on the merits, or that it 
is reasonable that the defendant should be allowed 
to appear in the action.'' 

Indorsement to be made on the Writ after 
Service thereof: — 
" This writ was served by X. Y. on L. M. (the 

defendant), on Monday, the day of ,186 — . 

" By X. Y." 
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The third, and only remaining rule having imme- 
diate reference to proceedings under this Act, is 
dated January 30, 1858. 

** It is hereby ordered that where a defend- 
ant obtains leave to appear according to the said 
Act, and enters appearance to any such writ ac- 
cording to the said rule of Michaelmas Term, 1855, 
the plaintiff may include in his declaration, together 
with a count on the bill of exchange or promissory 
note (as the case may be), a count upon the con- 
sideration, if any, between the plaintiff and defendant 
for the bill of exchange or promissory note, and 
deliver a particular of demand accordingly." 



It has been decided (a), by theCourt of Exchequer, Banker's 
that a banker's cheque is, for the purposes of this ° ®^^®* 
Act, a promissory note, and that the holder thereof 
is entitled to a summary remedy under the Statute. 

It has also been decided (h) that a defendant has Defence. 
a right to set up any defence to a bill of exchange 
which IS not merely fictitious, and cannot be de- 
prived of the right under this Act. 

The practice at chambers with respect to pro- Practice, 
ceedings under the 2nd section of the Statute, L e., 
the obtaining leave to appear by a defendant, is 
extremely simple. An affidavit averring that the Affidavit. 
defendant has been served with the writ of sum- 
mons, and disclosing a legal or equitable defence 
to the action, is all that is required. To this, a 
copy of the writ of summons ought in strictness 
to be annexed, although this is not essential. The 

(a) Eyre and another v. Waller ^ W. R. Exc. p. 450. 
Ip) Matthews v. Marsiand, W. R. Exc. p. 254. 
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Judges at chambers appear to construe very libe- 
rally the words of the Statute, — " legal or equitable 
defence, or such facts as would make it incumbent 
on the owner to prove consideration/' probably be- 
cause of the hardship which might be inflicted 
upon the defendant should he be deprived of the right 
of proving his defence, however slight the same 
might be. Nevertheless, an averment that the de- 
fendant "has a defence on the merits," without 
setting out the particulars of it, is wholly insuffi- 
cient ; as is also a simple averment of no considera- 
tion having been received. 

The affidavit upon which the application is 
grounded should be left with the Judge's clerk the 
day previous to that on which the order is re- 
quired, or at all events an hour or two before the 
expected arrival of the Judge ; and the order ob- 
tained upon it must be delivered, together with an 
appearance drawn up in its proper form, to the 
officer at the Appearance Office, who will cause 
such appearance to be entered in the book kept 
for that purpose. 
Neglect to The defendant by the writ is called upon to 
ment. appear within a certain number of days limited 

therein, but should he fail to do so, and the plain- 
tiff neglect to sign judgment at the expiration of 
those days, he may enter an appearance pursuant 
to order after the exigency of the writ has expired, 
and such appearance will not be set aside. 
Setting aside The powcr given under the third section of the 
u gmen . g|.g^jy|.g ^^j. ^j^g Court or Judge to set aside the 

judgment, and, if necessary, stay or set aside exe- 
cution, and give leave to appear, is very rarely ex- 
ercised, — only, it is believed, where a very strong 
4efence has come to light afler the signing of such 
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judgment, or where the application to appear and 
defend has been delayed by unavoidable circum-' 
stances. 

The provisions of the Statute are by the 19 & county 
20 Vict. c. 108, 8. 4, in the case of debts upon 
bills of exchange and promissory notes not exceed- 
ing 20L, extended to the County Cjourts. 

Application for Leave to defend by Land- 
lord ON A Writ of Ejectment brought 
AGAINST A Tenant in Possession. 

The 15 & 16 Vict. c. 76, s. 209, in substance statute, 
enacts, that " every tenant to whom any writ in 
ejectment shall be delivered, or to whose knowledge 
it shall come, shall forthwith give notice thereof to 
his landlord, or his bailiff, or receiver, under penalty 
of forfeiting the value of three years' improved or 
rack rent of the premises demised or h olden in the 
possession of such tenant, to the person of whom 
he holds, &c. ;" and also that " any person, not 
named in the writ of ejectment as defendant in such 
writ, shall, by leave of the Court or a Judge, be 
allowed (a) to appear and defend on filing an affida- 
vi^, showing that he is in possession of the land, either 
by himself or his tenant;" and power is also given 
to the Court or a Judge to " strike out or confine 
appearances and defences set up by persons not in 
possession by themselves or their tenants" (sect. 
176). 

The order to appear and defend as landlord is order, 
given as a matter of coui*se by the Judge's clerk, 
and upon obtaining it the party is "to enter an 
appearance according to the Common Law Pro- 

(a) Appendix No. 21. 
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Terms. 



Personal 
service 



cedure Act, 1852, entitled in the action against the 
party or parties named in the writ as defendant or 
defendants, and forthwith to give notice of such 
appearance to the plaintiff's attorney, or to the 
plaintiff if he sues in person.'^ (^^g. Gen. H. T. 
1853, Reg. 113.) 

And a person so appearing shall state in his ap- 
pearance that he appears as landlord, and such per- 
son shall be at liberty to set up any defence which 
a landlord has heretofore been allowed to set up and 
no other, 15 & 16 Vict. c. 76, s. 173. 

If a landlord shows the Court or Judge, in the 
ordinary manner, that he is in possession of the 
land by himself or tenant, he has then a right to 
the order to defend, and no terms can be imposed 
upon him in respect of his appearance and defence. 
{Buthr V. Meredith, 24 L. J. Exc. 239 ; Doe d. 
Hudson V. Jameson f 4 Man. & Ry. 570.) 

Signing Judgment in Ejectment where 
Defendant has not been personally 

SERVED with THE WrIT. 

Personal service of the writ of ejectment must 
be service upon the tenant in possession, and in the 
affidavit required to be filed before judgment for 
non-appearance can be signed the person served 
must be expressly called "A. B., the tenant in 
possession" — occupier ^ tenant (simply), &c., will 
not be sufficient. 

Where a defendant has not been personally 
served, the order of a judge must be obtained be- 
fore judgment for non-appearance can be signed, 
and in an action against several defendants, judg- 
ment for non-appearance can only be signed against 
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those who have been personally served with the 
writy while an order mast be obtained to proceed 
against the remainder. In the case of joint tenants, 
personal service upon one is sufficient, and when the SSSiSant 
property sought to be recovered is severable so far 
as the rights of the defendants are concerned, im- 
mediate judgment mav be had against those who 
were personally served and have not appeared. 

If personal service has not been effected, ^U6 Due service, 
service must be shown before the order to proceed 
will issue, the averment being that the deponent 
served A, B, the tenant in possession, by, &c. 
The particular acts constituting '^ due service" have 
never yet been defined, although the principle is 
well recognized, that there must be sufficient facts 
to warrant an inference that the writ has come to 
the defendant's knowledge. Hence an averment 
that the writ was given fo the wife at the defendant's 
residence, or to the wife, she and her husband then 
living together, is sufficient; while delivery to a son, 
daughter, parent, relation or friend, even at the 
defendant's dwelling, is not enough, unless there be 
also an averment that the writ came to the defend- 
ant's knowledge, and that he wilfully evades service 
of the same, or except there is reasonable evidence 
to infer that the writ so came to his knowledge. 
If the premises be entirely vacant and unoccu- vacant 

• 1 n t • 1 1 1 pofieision. 

piea, a copy oi the writ may be posted upon the 
'^ door of the dwelling-house, or other conspicuous 
part of the property;" and after waiting sixteen 
days, a Judge's order may be applied for, in order 
to proceed to sign judgment, 16 & 17 Vict. c. 76, 
8. 170. 
The vacant possession referred to in the above 

d5 
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section, is determined to be an entire and absolute 
abandonment on the part of the defendant, and 
every other former inmate, of the premises sought 
to be recovered ; and therefore if any individual, or 
any articles of furniture, remain there, there is no 
vacant possesition within the meaning of the statute, 
and it will not be sufficient in such a case to stick 
up the copy writ on the premises, even if the de- 
fendant be subsequently discovered and informed of 
the proceeding. 
Signing Where an application is made to a Judge for an 

in*ejectment Order to sigu judgment, for non-appearance in an 
mlntot^^^ action of ejectment for the non-payment of rent, 
""*• the contents of the affidavit upon which the order 

is asked for must be in accordance with the enact- 
ments contained in the 15 & 16 Vict. c. 76, s. 210. 
There must be in such affidavit — 
Affidavit. 1st. A distinct averment that one half year's 

rent was due before the service of the writ in re- 
spect of the demised premises. 

2ndly. An averment " that no sufficient distress 
was to be found on the demised premises, counter- 
vailing the arrears then due," — which averment will 
not be dispensed with, even in the case of vacant 
possession, where the plaintiff swears that the pre^ 
mises are " wholly deserted." 

3rdly. A right, shown on the part of the lessor, 
to re-enter the premises in case of the non-payment 
of rent within a stated time, and this is usually 
shown by reciting the particular covenant of the 
lease or agreement relating to such re-entry. 

4fhly. An avCTment of personal service of the 
writ of ejectment upon the defendant, or of due 
service upon his wife, &c., as explained heretofore, 
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or of an imposBibility legally to serye the said writ, 
or of no tenant being in actual possession of the 
demieed premises; and in the two last-mentioned 
cases, an additional statement that a copy of such 
writ was affixed upon the door of the demised mes- 
suage ; '^ or in case such action in ejectment shall 
not be for the recovery of any messuage, then upon 
some notorious place of the lands, tenements or 
hereditaments comprised in such writ of ^ect- 
ment." 

5thly. A statement that due search has been 
made by the deponent in the proper office, and that 
no appearance can be found entered by, or on behalf 
of, the said defendant (a). 

Application for a Writ of Capias to hold a 

Defendant to Bail. 

The application for a Capias to arrest the De- 
fendant during the progress of the cause, is grounded 
upon the provisions of the 1 & 2 Vict. c. 110, s. 8, i * « Vict. 
(The Abolition of Arrest on Mesne Process Act,) 
which declares, that '' if a plaintiff in any action 
in a Superior Court shall, by affidavit, show to the 
satisfaction of a Judge of such Court that he has 
a cause of action against the defendant or defend- 
ants to the amount of 20/. or upwards, or has sus- 
tained damage to that amount, and that there is 
probable cause for believing that the defendant or 
defendants, one or more of them, is or are about to 
quit England unless he or they are forthwith ap- 
prehended, it shall be lawful for such Judge, by a 

(a) Appendix NorflS. 
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special order, to direct that such defendant or de- 
fendants shall be held to bail for such sum as such 
Judge shall think fit, not exceeding the amount of 
the debt or damages." 
Defendant's The application under this section of the Statute 
"gnOTan^ of is always made ex parte, it being highly expedient 
application. ^ ^j^^ interests of the plaintiff that the defendant 
should be kept in entire ignorance of it; and it is 
for this reason, probably, that the adjudication upon 
the issuing of the writ is directed to be by a Judge^ 
and not by the Court, the proceedings of the latter 
being always conducted in a more open and public 
manner. 
Application As a general rule, the Judges will entertain an 

entertained i« .• /. . x p -x 

at any time, application lor a capias on account ot its pressing 
importance, when they would not attend to any 
other chamber business, whilst sitting in Court, at 
their private residence, &c. 
Great care It is hardly ncccssary to premise, that in a pro- 
framing am- ceeding involving the defendant's liberty, the ut- 
davit, &c. j^Q^i degree of accuracy is required in the affidavit 
upon which the order is grounded, and the true test 
of the sufficiency of the averments in such affidavit, 
so far as their strength is concerned, and assuming 
that upon the deductions to be drawn from them 
the writ ought to issue, is, can perjury be assigned 
against the deponent if the allegations be false ? 
Formal errors Whilst, howevcr, great strictness in the suhstan- 
vaiidate%ro- tive portious of the affidavit is required, the more 
ceedings. formal parts are regarded with less attention, and 
the description of the defendant by initials, or even 
by a wrong name, or without any christian name, 
no longer invalidates the proceedings, provided it 
appears that due diligence has been used to obtain 
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knowledge of the proper name. (Reg. Gen. H. T. 
1853, Reg. 82.) 

The affidavit (which, if a writ of summons has The affidavit 

^ , to hold to 

been already issued, should be entitled in the cause) bau. 
and may be made by any person, whether a party to 
the suit or not, must contain averments : — 

I St, That the defendant is indebted to the plain- The debt. 
tiff in a sum exceeding 20/., and must set forth the 
nature of that debt (a). 

The cause of action stated in the affidavit should cause of 
be the same as that afterwards alleged in the decla- ^ ^°^' 
ration ; and if it be otherwise, the order may be 
rescinded, and the defendant discharged out of cus- 
tody. The declaration may, however, contain other 
causes of action than that mentioned in the affidavit, 
so long as it contains that one. The existence of 
the plaintiff's right of action at the time of the ap- 
plication must also be positively sworn to, and 
such right must not be an accruing one, but a right 
complete and perfect. 

Where the action is for unliquidated damages, 
strictly speaking, the plaintiff should aver that he 
has sustained damage exceeding 20Z. ; but his omis- 
sion to do so will not be fatal to the application, if 
the facts disclosed enable the Judge to form that 
opinion, and to satisfy himself that a Jury, if they 
found a verdict for the plaintiff, would accompany 
it with an amount of damages sufficient to bring the 
application within the provisions of the statute. 

The averment that the defendant ** is indebted to 
the plaintiff'' must be distinct and clear, as must be 
also the assertion that the plaintiff '^ has a cause of 
action against the defendant ;" if the latter be not 

(a) Langton v. WethereU, 14 M. & W. 104. 
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sworn to, it may be that the debt spoken of is pay- 
able in futiiroy and no capias ought to issae. 
Defendant 2ndly. It Hiust be deposed, that the defendant 
England. " ** IS about to quit England unless he be forthwith 
apprehended." The mere statement that the plaintiff 
" believes," " verily believes," " has heard," " has 
certain knowledge," &c., that the defendant is going 
abroad, is insufficient ; it must clearly appear upon 
what his belief is grounded, and if it be upon the 
information of a third party, that person's name, 
together with the time and place of the conversation 
during which the plaintiff gained his knowledge^ 
must be set out. 

It should be shown that the defendant is about 
to quit England^or^AmfA, facts showing a general 
intention to quit the country at some future time are 
insufficient ; and it is desirable, where practicable, 
to disclose the name of the ship, and time of her 
passage, by which the defendant has made arrange- 
ments to travel. 

The quitting England for any purpose is sufficient 
cause upon which to ground an arrest against such 
a defendant as above mentioned, nor need his inten- 
tion to evade payment be disclosed in the affidavit. 

The only exceptional cases are those' of persons 
leaving England for a limited period in the carry- 
ing out of their ordinary business, and who, it may 
be reasonably presumed, have an intention to return 
in due course. The practice of excluding such in- 
dividuals, however, from the ordinary opemtion of 
the statute is by no means uniform, some of the 
Judges making no exception whatever in their 
favour. 

It is unnecessary that the probable absence from 
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the country should be long continued, if the de- 
fendant is likely to be out of the jurisdiction, when 
in the ordinary course of the suit execution would 
issue, he is a proper person to be held to bail. 

3rdly. Although an order for a capias may be writ of 
applied for at any stage of the proceedings, a writ 
of summons must actually have been sued out 
against the defendant before the application will be 
gi'anted, and an averment to that effect must be 
contained in the affidavit. The affidavit of debt, 
and of intention to leave England, may indeed, if 
convenient, be prepared before any writ of summons 
is issued, and may be sworn to, and in such case 
ought not to be entitled in any cause ; but before the 
order for the capias can issue, the writ of summons 
must have been actually sealed, in order that the 
applicant may come under the statutory descrip- 
tion of '^ a plaintiff in a cause,'' and as this is the 
only object in enforcing the prior issue of the writ, 
it is unnecessary that it should have been served 
upon the defendant when the application is made— 
merely issuing it being sufficient. 

Where the defendant has been arrested in the Absconding 
country, under the provisions of the 14 & 15 Vict, 
c. 52, s. 1, " The Absconding Debtors' Act," and 
the plaintiff, under the enactment contained in that 
statute, within seven days after the defendant's 
arrest seeks to obtain an order for a writ of capias 
from a Judge of a Superior Court, an qflice copy 
of the affidavit under which the warrant for arrest 
has been obtained, certified in due form by the 
officer in whose custody the original affidavit is, 
"will be received in place of the ordinary affidavit of 
defendant's debt and intention to leave the country. 
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and upon reading such office copy (if deemed suffi- 
cient), and an affidavit of the issuing of a writ of 
sum noons, the Judge will direct the writ of capias 
to issue (a). 

The order. If the application to hold to hail he successful, 
the Judge will indorse upon the affidavit the amount 
for which hail is to be taken, and his clerk will 
draw up an order for the plaintiff '* to be at liberty to 
issue, within ten days from the date (thereof), one or 
more writ or writs of capias into one or more dif- 
ferent counties, as the case may require, against the 
defendant, to hold him to bail for £ (the sum 
Jixed by the Judge),^* 

This order is not served upon the opposite side, 
but upon its being taken with a properly prepared 
writ to the Master's office, the writ will be sealed, 
and the officer sealing it will retain the Judge's 
order as his authority for doing so. The writ itself 
is then ready for the hands of the sheriff. 

Inspection The affidavits or affidavit used will be filed by 
' the Judge's clerk, and inspection of them will not 
be granted to any applicant, until the defendant is 
actually in custody, nor any information given as 
to whether an order for a capias has or has not 
issued, in order that the defendant, who might 
otherwise defeat the operation of the writ by imme- 
diately leaving England in a secret manner, may 
be kept in entire ignorance of the whole proceeding. 

Discharge of The 6th scctiou of the statute, under the provi- 

defendant. • i» t_* i. 11 xT_ j* * ±. * j 

sions of which all the proceedmgs just enumerated 
are taken, directs: — ''That it shall be lawful for 
any person arrested upon any such writ of capias, 

(a) Appendix No. 24. 
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to applj at any time after such arrest to a Jadge of 
one of the Superior Courts at Westminster, or to 
the Court in which the action shall have been com- 
menced, for an order or rule on the plaintiff in such 
action, to show cause why the person arrested 
should not be discharged out of custody, and that 
it shall be lawful for such Court or Judge to make 
absolute or discharge such order or rule, and to 
direct the costs of the application to be paid by 
either party, or to make such other order therein as 
to such Judge or Court shall seem meet : provided 
that any such order made by a Judge may be dis- 
charged or varied by the Court on application 
made thereto by either party dissatisfied with such 
order." 

Where a defendant has been improperly arrested, improper 
as upon a Sunday, or in a county into which no 
■writ has been issued, &c., or where the affidavit, 
order, or writ, is in the fact of it defective, the ap- 
plication under the above section, which must be 
" to discharge the defendant out of custody," and 
not to rescind the order or set aside the writ, should 
be made usually to a Judge at chambers with as 
little delay as possible, and affidavits of facts not 
deposed to in the affidavit on which the capias 
issued may be used. In one case (Pegler v. Heslop, 
1 Exc. 437), the Court of Exchequer permitted the 
defendant to deny the plaintiff's right of action, 
although this was subsequently not allowed in 
Copeland v. Child, 1 B. C. C. 176 ; the truth of 
the averment, that the defendant was forthwith 
about to leave England, is frequently made a matter 
of dispute, in applications for a discharge, and the 
&ct of his having a house full of furniture, or money 
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at his bankers, kc, are all taken as evidences ne- 
gativing such intention. A simple denial that the 
plaintiff, or person making the original affidavit, 
was informed either by the defendant or a third 
person that the defendant was about to leave Eng- 
land is, however, altogether insufficient for a dis- 
charge, even if accompanied with attempted proofs 
that he could not have been so informed, 
irregroiarity Where the discharge is asked for, on the ground 
&c. ' oi h^regularity \n the affidavit, order, or writ, the 

135th rule of Reg. Gen. H. T. 1863, comes into 
operation, which directs that " no application to 
set aside process or proceedings for irregularity shall 
be allowed unless made within a reasonable time, 
nor if the party applying has taken a fresh step 
after knowledge of the irregularity.*' And the 
summons taken out must conform to the provisions 
of the 136th rule, which directs that "where a 
summons is obtained to set aside proceedings for 
irregularity, the several objections intended to be 
insisted upon shall be stated therein." The " rea- 
sonable time" mentioned in the first of the above 
rules has been declared to mean the time limited 
for putting in bail. 
Costs. Where the summons is dismissed without any 

order, the defendant will have to pay all the costs 
of the application. 

Applications connected with Bail 

Bonds, &c. 
A defendant who has been arrested by the she- 
riff upon a capias, if he obtain his discharge by 
entering into a bail bond, has eight days' time in 
which to put in special bail, hail over, or bail to 
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the action^ as it is indiscriminately called. If he 
has not executed a bail bond, but remains in the 
sheriff's custody, he may put in special bail at any 
time before execution issues, although final judg- 
ment may actually have been signed against him. 

The number of special bail admitted is usually, Number of 
but not invariably, two, and the largeness of the '^*^ 
debt will alone permit the introduction of a greater 
number : five and six have on special occasions 
been allowed ; but where more than two are required, 
the Judge's special order must be obtained. (Reg. 
Gen. H. T. 1853, Reg. 91.) 

In the country, bail may be put in before a Com- Putting in 
niissioner, or before a Judge of assize ; in London, 
before a Judge of one of the superior Courts of Com- 
mon Law at Westminster ; or, if they be all absent 
from town, before a Commissioner appointed under 
the provisions of the 1 & 2 Vict. c. 45. 

The obligation entered into by special bail is, 
that the defendant in the action shall, if condemned, 
satisfy the costs and condemnation, or render him- 
self into the custody of the keeper of the Queen's 
Prison; and they also agree, that if he fail to per- 
form one or other of these engagements, then Yhat 
they themselves will become jointly and severally 
liable. 

In order, therefore, that the bail may, if it be- who may be 
comes necessary, be compelled to satisfy the plain- 
tiff, only those persons are legally fitted to become 
hail who have the pecuniary means of discharging 
their obligation, and who are not privileged by rank 
or office from arrest, while, to prevent the likeli- 
hood of their eluding the process of the Court, 
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For what 
reason bail 
is put is. 



Bail to 
render. 



freeholders or householders alone, and they within 
the jurisdiction of the Court, are eligible. 

The law has also excepted from becoming bail 
(except under particular circumstances hereafter to 
be mentioned), practising attorneys and their clerks, 
sheriffs' officers, bailiffs, and persons concerned in 
the execution of process. (Reg. Gen. H. T. 1853, 
Reg. 94.) 

There are two distinct cases in which special bail 
is put in, and in each case for an entirely different 
purpose. 

The first is, where the defendant, having been 
arrested, and having given a bail bond to the she- 
riff and been discharged thereupon, is desirous of 
again entering into custody for the purpose of pro- 
tecting the bail given to the sheriff from the opera* 
tion of the bail bond if enforced against them, or 
where his bail to the sheriff are desirous of his so 
doing ; the office of the special bail put in in such 
a case as this is simply to render the defendant 
into custody, and such bail are technically known as 
" hail to render J** and are employed where bail to 
the action willing to liberate the defendant during 
the progress of the cause cannot be obtained. 

The second use of special bail is, as before ex- 
plained, to secure to the plaintiff the satisfaction of 
his judgment if recovered, either by payment, or by 
the imprisonment of the debtor, and to allow the 
debtor in the meantime to be at large. 

Bail to render may be put in either by the de* 
fendant himself, by the bail accepted by the sheriff, 
or by the sheriff himself. The defendant, being 
once legally out of custody, cannot again be incar- 
cerated by any other method than that of putting in 
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special bail, whose prisoner the defendant imme- 
diately becomes, and who may at any time release 
themselves from their obligation by rendering him 
into custody. 

In the case of bail to render, 'the exception re- 
specting attorneys, &c., made in the 93rd Rule, does 
not extend, and as no justifying is required from 
such bail, any person is eligible, even if, as is fre- 
quently the case, hired for the purpose. 

There are three distinct methods used in practice Three 
for putting in and perfecting bail. putting in, 

1st. Simply putting in the bail before a Judge 
or Commissioner, without any affidavit of their fit^ 
ness or capability, leaving the plaintiff in the action, 
after due notice, to object to them; and if he does not 
do so, subsequently disclosing their condition, &c., 
upon oath. 

2ndly. Putting in the bail, and at the same time 
filing affidavits respecting their circumstances and 
pecuniary stability, usually called affidavits of suf- 
ficiency. 

3rdly. After giving due previous notice to the 
defendant, putting in and perfecting bail at one and 
the same time. 

Whichever of the above methods be adopted, a Putting in 
parchment form, called the " bail piece," must be 
obtained at the stationers, and properly filled up, 
with the names of the bail, and the nature and 
amount of their responsibility (a), and this docu- 
ment, together with the bail themselves, must be 
conveyed to the Judge's chambers. 
The bail can only be taken, it should be remem- 

(a) Appendix Na 25. 
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beredy when the Judge is personally in attend- 
ance. 

If the bail be in an action in the Queen's Bench 
or Exchequer, they will be addressed by the Judge's 
clerk in the following manner: — 

" You A. B. and C. D. do jointly and severally undertake 
that if £. F. [the defendant] shall be condemned in this action 
at the suit of G. H. [the plaintiff], he shall satisfy the costs 
and condemnation or render himself into the custody of the 
keeper of the Queen's Prison, or you will do it for him. Are 
you content ? " 

If the action be in the Common Pleas, the &Fm 
is somewhat different : — 

"You A. B. and C. D. do severally acknowledge to owe to E. 

F. [the plaintiff] the sum of £ a-piece, to be levied upon 

your several goods and chattels, lands and tenements, upon 
condition that if G. H. [the defendant] be condemned ia the 
said action, he shall pay the condemnation, or render himself 
a prisoner to the Queen's Prison for the same, and if he fail 
so to do, you A. B. and C. D. do undertake to do it for him. 
Are you content?" 

The bail severally consenting to the conditions 
above expressed, and signing the bail piece, though 
their signatures are not absolutely necessary to 
its validity, a memorandum of the bail having 
been put in is written on the bail piece by the 
clerk, to which the Judge's signature is attached, 
the bail piece is left at the proper office, and the bail 
are put in. 
Render of The defendant if at large is now leffally in the cus- 
tody of his bail, and they may (should they be put in 
simply for the purpose of rendering) at once arrest 
the defendant, and commit him to the custody of 
the keeper of the Queen's Prison, or of the keeper 
of the gaol of the county in which he is taken, at 



defendant. 



COMMON LAW JUDGES* CHAMBERS. 71 

the option of the party arresting, and such arrest 
may take place, irrespective of the privileges allowed 
to the defendant in ordinary arrests, on a Sunday, 
whilst proceeding to Court as a witness, Sac. 

If the render be to the Queen's Prison, the bail 
piece must be produced at chambers, and have 
indorsed upon it the following form of "com- 
mittitur" or *' render piece," which must be signed 
by the Judge. 

" The within-named C. D., having been rendered Render 
in discharge of the within-named bail, is hereby 
committed to the custody of the keeper of the 
Queen's Prison, there to remain until, &c." 

The defendant being taken with the bail piece 
and render piece to the Queen's Prison will be re- 
ceived as a prisoner there, and the documents will 
be kept by the keeper as his authority for the im- 
prisonment. If the render be to the county gaol. Render to 
the proceedings are regulated by the provisions of °°^" ^ ^^ 
the 11 Geo. IV. & 1 Will. IV, c. 70, s. 21 (a), 
which in substance enacts:-—" that on application by 
a defendant or his bail, or either of them, for an 
order to render a defendant to a county gaol, it 
shall be specified on whose behalf such application 
shall he made, the state of the proceedings in the 
cause, for what amount the defendant was held to 
bail, and by the sheriff of what county he was 
arrested, which facts shall be stated in the order ; 
and on such order being lodged with the gaoler of 
the county gaol in which such defendant was so 
arrested, the defendant may be rendered into his 
custody in discharge of the bail, and on such lodg- 
ment and render a notice thereof, and of the de- 

{e) Re-enacted by rule 106, Reg. Gen. H. T. 1853. 
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fendant*s being actually in custody thereon, in 
writing, signed by the defendant or his bail, or 
either of them, or the attorney or agent, or any 
or either of them, shall be delivered to the plain- 
tiff's attorney or agent, and thereupon the bail for 
the said defendant shall be wholly exonerated with- 
out entering any exoneretur. 

A notice of the putting in of the bail for the 
purpose of rendering need only be given to the 
plaintiff where the render is intended to take 
place after the expiration of the eight days limited 
in the bail bond ; if in such case no notice be given, 
the plaintiff, being ignorant of bail having been 
put in at all, may proceed, upon the expiration of 
the eight days, to put the bail bond in force, after 
having taken an assignment thereof from the 
sheriff. 

We have already mentioned that special bail, for 
the purpose of rendering the defendant, may be 
put in either by the defendant, the sheriff's bail, or 
the sheriff himself; it should be observed, however, 
that the latter parties cannot proceed to put in bail 
adversely to the defendant until afler the expiration 
of the eight days already mentioned. 

Perfecting We now proceed to consider the further steps 
taken towards 'perfecting bail where the intention is 
not to render the defendant. 

Notice that The bail having been put in, as already described, 
and the bail piece filed with the clerk, notice thereof 
must be given to the plaintiff or to his attorney (a), 
either immediately, or at all events before the expi- 
ration of the period limited in the bail bond, for the 

(a) Appendix No. 26. 
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bail are not legally put in until such notice is given ; 
and if the notice be delayed beyond the eight days, 
the plaintiff may proceed upon the bond, although 
bail have " defacio'* been put in. 

In order that the plaintiff may obtain all reason- Description, 
able information respecting the bail, it is ordered 
by the 97th rule of Reg. Gen. H. T. 1853, that 
''every notice of bail shall, in addition to the de- 
scriptions of the bail, mention the street or place, 
and number of the house (if any) where each of the 
bail resides, and all the streets or places, and num- 
bers (if any) in which each of them has been resi- 
dent at any time within the last six months, and 
whether he is a housekeeper or freeholder." 

The description of the bail alluded to in the 
rule comprises his name and addition of degree, 
trade and calling ; and the 92ud of the rules last 
mentioned directs, that ^' no bail of whom notice 
shall be given shall be changed without leave of 
the Court or a Judge." 

If the notice be incorrect, or do not comply 
with the provisions made respecting it by statute 
or rule, the plaintiff may urge the irregularity at 
the time the bail justify, and it will probably be 
&tal as against them, or at all events be the means 
of allowing the plaintiff time to inquire into the 
^airs of the persons proposed as bail. 
After the receipt of the notice that bail has been Excepting to 

*^ the bail. 

pat in, the plaintiff has twenty days to except to 
the sufficiency of such bail. 

These twenty days are to be exclusive of the 
iay upon which notice has been given. (Rule 174.) 

The exception to the bail, if in town, is made by 
tiering in a book kept for that purpose, in the 

B 
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office where the bail piece is filed, a memorandam 
of exception ; if in the country, it is made by in- { 
dorsing such memorandum upon the bail piece ' 
itself, and by subsequently giving a written notice 
thereof to the defendant's attorney (a). 

The twenty days just mentioned are, in country 
cases, to reckon from ''next after the bail piece , 
is transmitted, and notice thereof given as afore- 
said" (Rule 100); and the bail piece is directed to 
be transmitted within eight days after the bail have 
been put in. (Rule 95.) 

Justifying Within four days after the receipt of the notice 
of exception, the defendant is bound to justify the 
bail put in, before a ''Judge at Chambers" (Rule 
103) ; and if he omit so to do, the plaintiff may take 
an assignment of, and proceed upon, the bail bond. 

Notice ^ Previously to justifying, the defendant must give 

a written notice of his intention so to do, to the 
plaintiff's attorney (&), mentioning the time and 
place where the justification will take place, and 
this notice will be sufficient if given two days before 
the time of justification (Reg. Gen. H. T. 1853, 
Reg. 102) ; and it is directed with respect to the 
receipt of any frior notices of justification, which 
have not been followed up by the defendant's jus- 
tifying, that " whenever two or more notices of 
justification of bail shall have been given be- 
fore the notice on which bail shall appear to jus- 
tify, no bail shall be permitted to justify without 
first paying (or securing to the satisfaction of the 
plaintiff, his attorney, or agent) the reasonable costs 
incurred by such prior notices, although the names 

(a) Appendix No. 27. 
\h) Appendix No. 28. 
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of the persons intended to justify, or any of them, 
may not have been changed, and whether the bail 
mentioned in any such prior notice eihall not have 
appeared or shall have been rejected." (Reg. Gen. 
H. T. 1853, Reg. 111.) 

Upon the day, and at the hour mentioned in the 
notice, the defendant's attorney, tpgether with the 
bail if town bail, or with their affidavits if country 
bail (a), and with the bail piece previously entered 
into (which must be bespoke from the office where 
it is filed), must appear at the judges' chambers, 
and if the plaintiff or his attorney be there to op- 
pose the justification, he will be admitted before the 
jadge in attendance ; if the plaintiff or his attorney 
be not there, he will have to remain in attendance 
for one hour after the appointed time, and then 
upon the production of affidavits of justification, or 
upon the bail answering satisfactorily the questions 
pot to them on oath by the judge's clerk respecting 
their being householders, &c., and as to their suffi- 
ciency, and upon producing also affidavits of service 
of the notice upon the plaintiff's attorney, and of 
his non-attendance, &c., the order for the allowance 
of the bail will be drawn up. 

Where, however, all parties attend before the 
Judge, the bail will be separately sworn upon the 
voir dire, and be examined as to their fitness by the 
defendant, the plaintiff, or the Judge, and allowed 
or disallowed accordingly, and no affidavit of jus- 
tification will be necessary. 

The matters contained in the Rules of Court, &c., 
upon which questions as to the sufficiency of the 
bail may be founded, are principally — 

(a) Appendix No. 29. 
£2 
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1. That each hail is worth '^ double the amount 
Bworn to over and above what will pay his just 
debts, and dver and above every other sum for 
which he is then bail," the exception being when 
the sum sworn to exceeds 1,000/., '* when it shall 
be sufficient for the bail to justify in 1,OOOZ. beyond 
the sum sworn to." (Reg, Oen, H, T., Reg. 101.) 

2. That the bail have not been indemnified by 
the defendant or his attorney. {Ibid. Reg. 93.) 

3. That the persons, or either of them, proposed 
as bail are not nor is a practising attorney, or clerk 
to a practising attorney, or a sheriff's officer, bailiff 
or person concerned in the execution of process." 
{Ihid. Reg. 94.) 

4. That the persons, or either of them, are or is 
housekeepers or a housekeeper, freeholders or a 
freeholder. 

The plaintiff's rio^ht to except to the bail extends 
to cases where '^ bail to the sheriff becomes bail to 
the action, and where he has taken an assignment 
of the bail bond." (Ibid. Rule 86.) 

If the bail justified are country bail, and justify 
in the usual manner upon affidavit, the plaintiff or 
his attorney will be allowed to except only upon 
affidavit, and will not be sworn or give his excep- 
tions vivd voce. 
Application The plaintiff's attorney may, if he think fit, upon 
examine into justincation bcmg ottered, or at its termination, ap- 
ply for further time to examine into the truth of the 
averments made by the bail, and such time will in 
general be granted, especially if any misdescription 
of the bail or other irregularity has occurred in the 
previous notices received by him ; and where such 
further time is given, the plaintiff's attorney should 
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draw up an order allowing the same and serve it 
upon the defendant, and the adjourned justification 
will take place at the period mentioned in the order 
without any fresh notice fix>m either side. 

Where, howeyer, the defendant himself, or his Application 
attorney, requires further time to justify the bail justify^ 
pat in, he must obtain the same upon summons and 
affidavit of the facts, and if obtained must serve the 
plaintiff's attorney with a notice of the time and 
place of justification, or with a fresh notice if one 
has already been given. 

If the bail be allowed by the Judge a proper Memo- 
memorandum of allowance must be first written 2k>^oe. 
upon the bail piece and signed by the Judge : an 
order will then be drawn up by the Judge's clerk, order of 
directing the proper officer to issue a " Rule of 
Allowance ;" the bail piece itself must be trans- 
mitted to the office from whence it came, and the 
rule drawn up must be immediately served upon the Ruie. 
plaintiff or his attorney, otherwise the defendant 
will be deemed to have waived all proceedings 
respecting the putting in and perfecting of his 
bail. 

Should the bail be rejected, for whatever cause Ban if re- 
it may be, they are still at liberty to render the 
principal without entering into any fresh recog- 
nizance {Reg. Oen. H. T. 1853, Reg, 104) ; and 
if they fail so to do, the plaintifi* may at once pro- 
ceed to attach the sheriff or to take an assignment 
of and sue upon the bail bond; one bail cannot jus- 
tify alone, and consequently the rejection of one is 
the rejection virtually of both, and the plaintiff may 
proceed as if such had been the case ; and if he do 
not do 80, but permit the defendant to put in and 
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New bau. justify fvesk bail, that can only be done by com- 
mencing proceedings de novOy with the entry by the 
allowed bail and another, or by two fresh bail, Into 
a new recognizance. It mast be mentioned, also, 
that after the rejection of one or more bail, fresh 
bail cannot be put in unless by order of a Court or 
Judge. {Reg. Qen. H. T., Beg. 92.) 

We have hitherto considered only the first of 
the three methods of putting in and perfecting bail. 

Putting in The sccoud Way of doing so is, by putting in the 

lidil with •» * o 

affidavits of bail iu the manner we have already described, and 
ciency. ^^ ^^^ ^.^^ ^^ doing SO filing with the bail piece 

affidavits of sufficiency of the bail ; and upon notice 
given to the plaintiff of bail having been put in, 
delivering with such notice copies of the affidavits 
80 filed (a), or omitting to file such affidavits, 
but sending the originals to the plaintiff or his 
attorney (h). 

Upon receipt of notice of bail having been put in, 
and of such affidavits or copy affidavits, the plaintiff 
is bound to give one day's notice if he except to the 
bail, and in default of his so doing the bail are con- 
sidered as justified afler the Judge's order and rule 
of allowance have been obtained, as already de- 
scribed. 
Advantages. The real advantage of this second method of 
putting in bail is grounded upon the provisions of 
Rule 98 (Reg. Gen. H. T. 1853), which directs 
that if the plaintiff excepts to such bail he shall, if 
such bail be allowed, pay the costs of justificationj 
unless the Court or a Judge shall otherwise order; 
and in practice the Judge does not interfere to pre- 

(a) Appendix, No. 26 (b). 
\h) Appendix No. 26 (a). 
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Tent the payment of costs by the plaintiff if the bail 
be allowed, unless there has been some previous in- 
formality of which the plaintiff can take advantage, 
either in the affidavits or in the notice : if such in- 
formality do not affect the qualification or identity 
of the proposed bail, the Judge will allow them to 
justify, making the costs of justification costs in the 
cause. If the bail, however, after the delivery of 
such affidavits, be rejected, the defendant will be 
made to pay the costs of opposition, whether the 
affidavits be right or wrong. 

To entitle the defendant to the costs of justifica- 
tion under the rule an affidavit will be required, 
averring that the affidavits of sufficiency, or true 
copies thereof, accompanied the notice of bail having 
been put in, and that the plaintiff afterwards ob- 
jected to such bail. 

The third way in which bail proceedings may ?",{**"§ *** 
be conducted, is by putting in and justifying the Justifying at 
Dail at one and the same time. time. 

It is ordered by rule 96 (Iteg, Gen. JS. T. 
1863), that " A defendant may justify bail at the 
same time at which they are put in, upon giving 
four days' notice for that purpose before eleven 
o'clock in the morning and exclusive of Sunday. 
W the plaintiff is desirous of time to inquire after 
the bail, and shall give one day's notice thereof as 
^foremid to the defendant, his attorney, or agent, 
^ the case may be, before the time appointed for 
juniiication, stating therein what further time is 
required, such time not to exceed three days, then 
(ubWs the Court or a Judge shall otherwise order) 
the time for putting in and justifying bail shall be 
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postponed accordingly, and all proceedings shall be 
stayed in the meantime." 

Where a defendant, therefore, wishes to avail 
himself of the provisions of this rule, he has only 
to give the required notice to the plaintiff's at- 
torney (a), and at its expiration appear with the 
prepared bail bond — the bail (or their affidavits if 
country bail) — and put in and justify in the ordinary 
manner, provided the plaintiff do not claim his 
privilege of extending the time gi*anted by the first 
part of the rule for one, two, or three days. 
Affidavits of If, as is always advisable, the defendant accom- 
ciency. ^^j^y j^jg notice of putting in and justifying at the 
same time, with affidavits of the sufficiency of the 
proposed bail, the plaintiff will, if he opposes their 
justification unsuccessfully, have to pay the costs of 
opposition (provided all previous proceedings be 
regular), and the defendant will be the gainer by a 
large amount of time saved, as well as by the costs 
of opposition. 

When de. Where the defendant is actually in custody (un- 

eustody. less charged in execution), he may put in and per- 
fect bail at any period, and be discharged there- 
upon, whether he is in prison owing to his not 
having given bail to the sheriff, or has been ren- 
dered in the ordinary manner. 

A prisoner justifies without waiting for any ex- 
ception, and it is compulsory upon him to justify 
whether required by the plaintiff to do so or not : he 
may if he please put in and justify at the same 
time upon giving trvo days' previous notice to the 
plaintiff. 
Discharge of The 12drd rule of the Reg. Gen. H. T. 1853, 

defendant. 

(a) Appendix No. SO. 
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directs that every rule or order of a Judge directing 
the discharge of a defendant out of custody, upon 
special bail being put in and perfected, shall also direct 
a supersedeas to issue forthwith, where the defend' supenadeaa. 
ant is in a county gaol; and such writ of super- 
sedeas is also necessary where the defendant is still 
in custody of the sheriff and has not removed him- 
self into the Queen's Prison, although afler such 
change of custody has been effected the production 
of a Judge's order to the keeper of the Queen's 
Prison will be deemed sufficient to procure his 
discharge. 

Another proceeding we need mention in connec- sxoneretar. 
tion with bail, in which a Judge's order is required, 
is that of entering an exonei'etur upon the bail 
piece (a). ^Where, before the bail are fixed, the 
defendant becomes legally discharged from the 
debt, or exempted from imprisonment in respect 
of the same, as if he obtains a bankrupt's certi- 
ficate or be discharged under the Insolvent Debtors 
Act, or be made a Peer or a Member of the House 
of Commons, or if by the act of God or of the law, 
it becomes physically impossible for the bail to per- 
form the conditions of the recognizance, as if the 
principal die or be transported, it is necessary 
that an exoneretur be entered upon the bail piece, 
in order to absolve the bail from their obligation 
therein contained. This is done by taking out a 
summons calling upon the plaintiff to show cause 
''why an exoneretur should not be entered upon 
the bail piece," and drawing up an order to that 
effect and serving it upon the proper officer in 

(a) Appendix No. 81. 
b5 
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whose custody the bail piece is^ who will indorse it 
thereupon. 

The 92nd rule of the Reg. Gen. H. T. 1853, 
directs that the bail, of whom notice has been 
given, shall not be changed without leave of the 
Court or a Judge ; if therefore prior to justification 
from any circumstances it be desirable to change 
the bail, ex parte application to add and justify 
others must be made upon affidavit of the circum- 
stances ; and leave will not be granted if it appear 
that the bail previously put in could not have justi- 
fied. Where an order is obtained to ^^add and 
justify bail," two days' notice only of such justifi- 
cation need be given to the plaintiff, and the original 
bail piece may be used for the new bail, their names 
being inserted with the word "added" written 
against them. No fresh exception, as against such 
added bail, need be given by the plaintiff. 

After the bail have actually justified they may 
at any period, before they are fixed, be changed by 
order of the Court or of a Judge, and fresh bail pat 
in and justified in their room. 

If the defendant be in criminal custody and the 
bail are desirous of rendering him, a writ of habeas 
must be sued out, returnable before the Judge at 
chambers ; and the defendant having been brought 
up thereupon may be rendered in the usual way, 
and the Judge will at once recommit him to his 
former custody. 



Bail in Error. 

By the 15 & 16 Vict. c. 76, s. 151, it is enacted: 
" that upon any judgment hereafler to be given 
in any one of the Superior Courts of Common Law 
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8t Weetminster, execution sliall not be stayed or 
delayed by proceedings in error or supersedeas 
thereupony without the special order of the Court 
or a Judge, unless the person in whose name such 
proceedings in error be brought, with two (or by 
leave of the Court or Judge more than two) suffi- 
cient sureties, such as the Court (wherein such 
judgment is or shall be given) or a Judge shall 
allow ofy shall within four clear days after lodging 
the memorandum alleging error, or after the signing 
of the judgment, whichever shall last happen, or 
before execution executed, be bound unto the party 
for whom any such judgment is or shall be given, 
by recognizance to be acknowledged in the same 
Court, in double the sum adjudged to be recovered 
by the said judgment (except in case of a penalty, 
and in case of a penalty in double the sum really 
due and double the costs), to prosecute the proceed- 
ings in error with eflPect, and also to satisfy and pay 
(if the said judgment be affirmed, or the proceed- 
ings in error be discontinued by the plaintiif there- 
in) all and singular the sum or sums of money and 
costs adjudged, or to be adjudged, upon the former 
judgment, and all costs and damages to be also 
awarded for the delaying of execution, and shall 
give notice thereof to the defendant in error, or his 
attorney." 

After bail in error is put in, the opposite party has Excepting, 
twenty days to except to the same, and within four 
days after exception the bail must justify (when 
that is required) before a Judge at chambers, both 
in term and in vacation. The rules respecting 
putting in and justifying bail in error, and the 
notices connected therewith, are similar to those 
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connected with putting in and perfecting bail to the 
action. 

It has been decided that bail in error is only 
necessary where the defendant commences proceed- 
ings in the Court of Error (a). 

Attendance op Witness (being a Prisonbr) 

UPON A Trial. 

Habeas By the 44 Geo. I IT. c. 102, s. 1, it is provided, 

Corp. a es . ^^^^ ^^^ ^^ ^j^^ Judges or Barons in England or 

Ireland may at his discretion award a writ or writs 
of habeas corpus for bringing any prisoner or pri- 
soners detained in any gaol or prison before any of 
the Superior Courts of Law in England or Ireland or 
any sitting of Nisi Prius, or before any other Court 
of Record in England or Ireland, to he there exa^ 
mined as a witness or witnesses, ^c, in any cause 
or causes, matter or matters, civil or criminal, what- 



soever." 



The proceedings under this Statute embrace those 
directed by 1 & 2 Phil. & Mar. c. 13, s. 7 : « No 
writs of habeas corpus, &c., shall be hereafter granted 
to remove any prisoner out of any gaol, &c., ex- 
cept the same writs be signed with the proper hands 
of the Chief Justices, or, in his absence, one of the 
Justices of the Court out of which the same writs 
shall be awarded or made, &c." 
How the The writ of habeas corpus ad testificandum can 

coinp.**ad test. ^ issucd Only by a Judge, and not by the Court, 
iiiues. rpjjg usual practice is to attend at chambers with 
the writ properly filled up, but unsealed, together 
with an affidavit stating the assizes or sitting for 

(a) /Mieff T. Coehrane, 23 L. J., Exc. 126, and 9 Exe. 552. 
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whicli the cause is entered, the place where the 
prisoner is confined, his materiality as a witness 
(without whose evidence it will not be safe to try the 
cause), and the willingness of the prisoner to attend 
the trial (a). Upon the faith of this affidavit the 
Judge will sign the writ, and the proper officer, on 
view of the signature, will attach the seal of the 
Court thereto. 

An important modification of the law relating to Judge's order 
the attendance of persons in criminal custody as iiabeas. 
witnesses either in Courts of Justice or before arbi- 
trators, so far as the expense of bringing up witnesses 
on habeas is concerned, has been effected by the 
16 Vict. 30, 8. 9, which enables a secretary of state 
or a Judge of any one of the Superior Courts, upon 
application by affidavit, to issue a warrant or order 
for bringing up any prisoner or person in criminal 
custody, to be examined as a witness in the same 
manner as if a habeas corpus had issued for that 
purpose. 

The affidavit (5) upon which such an order is Affidavit, 
grounded is almost precisely similar to that required 
for the issue of a habeas, with the additional averment 
that the person whose evidence is required is in 
criminal custody. The order is served upon the 
governor of the gaol in which the proposed witness 
is confined, and if after due service thereof, and a 
tender of conduct money, the order is disobeyed, 
the governor is liable to attachment. 

Although the Statute of Geo. III. above cited J^JJIJJJJ. 
provides for the attendance of witnesses only before t»tof. 
*^any of the Superior Courts of Law in England or 

(a) Appendix No. 32. 
\b) Appendix No. 88. 
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Ireland, any sitting of Nisi Prius, any other Court 
of Record in England or Ireland, and any grand, 
petit or other jury," a habeas will issue to bring a 
prisoner up as a witness before an arbitrator {Grra- 
ham V. Olover, Q. B. 14 Nov. 1855) (a); and 
where a prisoner is in criminal custody a Judge's 
order will in a like case issue. 

Obtaining Possession by Judgment Creditor 
OF Debts dub to Judgment Debtor. 
Until the passing of the Common Law Proce- 
dure Act, 1854, a judgment creditor had no way 
of obtaining possession of debts due from any third 
party to the judgment debtor. Over. bills of ex- 
change, promissory notes, bonds, &c., he had some 
power, over simple contract debts none. 
17 & 18 Vict. The statute just mentioned (17 & 18 Vict. c. 125) 

c. 125 S8. ... 

6*0 to 67.' by section 60 to 67 inclusive, gave a simple and 
efficient remedy for the recovery of such debts : — 

" It shall be lawful for any creditor who has ob- 
tained a judgment in any of the Superior Courts to 
apply to the Court or a Judge, for a rule or order 
that the judgment debtor should be orally examined 
as to any and what debts are owing to him before a 
Master of the Court, or such other person as the 
Court or Judge shall appoint; and the Court or 
Judge may make such rule or order for the exami- 
nation of such judgment debtor, and for the pro- 
duction of any books or documents, and the 
examination shall be conducted in the same manner 
as in the case of an oral examination of an opposite 
party before a Master under this Act, 

'^ 61. It shall be lawful for a Judge upon the ex 

(a) Unreported. 
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parte application of such judgment creditor, either 
before or after such oral examination, and upon 
affidavit by himself or bis attorney, stating that 
judgment has been recovered, and that it is still un- 
satisfied, and to what amount, and that any other 
person is indebted to the judgment debtor, and is 
within the jurisdiction, to order that all debts owing 
or accruing from such third person (hereinafter 
called the garnishee) to the judgment debtor, shall 
be attached to answer the judgment debt; and by 
the same or any subsequent order, it may be ordered 
that the garnishee shall appear before the judge or 
a Master of the Court, as such judge shall appoint, 
tosho^ cause why he should not pay the judgment 
creditor the debt due from him to the judgment 
debtor, or so much thereof as may be sufficient to 
satisfy the judgment debt. 

** 62. Service of an order that debts due or accruing 
to the judgment debtor shall be attached, or notice 
thereof to the garnishee in such manner as the 
Judge shall direct, shall bind such debts in his 
hands. 

" 63. If the garnishee does not forthwith pay into 
Court the amount due from him to the judgment 
debtor or an amount equal to the judgment debt, 
and does not dispute the debt due or claimed to be 
due from him to the judgment debtor, or if he does 
not appear upon summons, then the Judge may 
order execution to issue, and it may be sued forth 
accordingly, without any previous writ or process 
to levy the amount due from such garnishee towards 
satisfaction of the judgment debt. 

" 64. If the garnishee disputes his liability, the 
Judge, instead of making an order that execution 
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shall issue, may order that the judgment creditor 
shall be at liberty to proceed against the garnishee 
by writ, calling upon him to show cause why there 
should not be execution against him for the alleged 
debt or for the amount due to the judgment debtor 
if less than the judgment debt, and for costs of suit, 
and the proceedings upon such suit shall be the 
same as nearly as may be as upon a writ of revivor 
issued under the ' Common Law Procedure Act, 
1852/ 

"65. Payment made by, or execution levied upon, 
the garnishee under any such proceedings as afore- 
said, shall be a valid discharge to him as against 
the judgment debtor to the amount paid or levied, 
although such proceeding may be set aside or the 
judg . ent reversed." 

Oral exami- It will be sccu from the first section above recited, 
that the application for the oral examination of the 
judgment debtor is optional with the judgment cre- 
ditor, so that if by any means the existence of par- 
ticular debts can be discovered without such exami- 
nation, the garnishee order may be applied for in 
the first instance. 

Where oral examination is necessary, the pro- 
ceeding is by summons and order, and it would 
seem that in the case of non-attendance on the sum- 
mons, or disobedience to the order, the judgment 
debtor may be attached for contempt, as directed 
in the 51st section of the act (a). 

Having by examination or otherwise arrived at 
the debt or debts due to the judgment debtor, an 

AffldaTit for affidavit must be prepared (b), setting forth shortly 

of debt. 

(a) Appendix No. 34. (6) Appendix No. S5. 
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the existence of a judgment obtained by the plain* 
tiff against the defendant, with its date and amount, 
and with an averment that the same is wholly or in 
part (and if in part to what amount) unsatisfied ; 
and setting forth also that A. B., or A. B., C. D., 
&c., is or are respectively indebted to the defendant, 
and that he or they are within the jurisdiction of 
the Court. It is unnecessary to set foi*th the nature 
or amount of the debt due from the garnishee. 

Upon this affidavit the Judge's clerk at chambers OxdernUi. 
will draw up the order Nisi, which, first of all, 
attaches all debts in the hands of the garnishee 
with the amount of the judgment recovered, and 
then calls upon the garnishee to appear on a day 
mentioned (usually about eight days after date of 
the order Nisi), and show cause why he should 
not pay to the judgment creditor the debt due from 
him to the judgment debtor, or such part thereof 
as will satisfy the judgment recovered. 

If the garnishee consent to pay, or if he attend 
before the Judge and an order is made upon him 
for payment to the judgment creditor of the debt 
due from him to the judgment debtor, or part 
thereof, an order absolute will be prepared, which Order abso- 
will at all time afterwards be a sufficient discharge 
to the garnishee of the money paid by him, even if 
the judgment upon which it is paid be subsequently 
set aside or reversed (o). 

Difference of opinion exists as to the payment Cotti. 
of the costs of garnishee proceedings, some learned 
Judges holding that where the amount in the hands 
of the garnishee due to the judgment debtor exceeds 
the amount remaining due upon the judgment debt, 

(a) 17 & 18 Vict. c. 18o, s. 65. 
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the order may direct that the garnishee shall pay to 
the judgment creditor a certain amount for costs in 
addition to the amount payable on account of the 
judgment debt, and that such garnishee may even 
deduct his own costs. 

In the greater number of cases, however, nothing 
whatever is said about costs in the order. 

Since the passing of the Statute, a number of 
decisions have been pronounced upon its several 
provisions, especially respecting the particular de- 
scription of debts attachable. 

An executor, who has not revived the judgment 
obtained by his deceased testator, cannot attach 
debts due to the judgment debtor under these 
sections. {Baynard v. Simrtions^ 5 Ell. & B. 59.) 

A verdict recovered against the judgment debtor 
is not before judgment signed a debt under this 
Statute. (Jones v. Thompson, W. R., Q. B. 443; 
27 L. J., Q. B. 234.) 

A bond for unliquidated damages is not a debt 
within the meaning of the Statute. (Johnson v. 
Diamond, 24 L. J., Exc. 217.) 

A superannuation allowance granted by the East 
Indian Directors is a gratuity and not a debt. 
(Innes v. The East India Company, 2 Jur., N. S. 
189.) 

Where, subsequently to service of an order Nisi 
under the Statute to attach "all debts owing or 
accruing," the garnishee was directed by the Court 
of Chancery to pay certain money to the judgment 
debtor, the Court refused an application to restrain 
the garnishee from obeying the order to pay to the 
judgment debtor. {Clark v. Perry, 3 W. R, 366.) 
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Money paid into Court is not attachable. (Jones Money paid 

r% cxex-r ^ nr^\ i***® Court. 

V. Brown y 29 L. J. 79.) 

If a garnishee disputes his liability and thejudg- Discharge of 
ment creditor will not proceed, the garnishee is en- 
titled to have order discharged with costs. ( WintU 
V. Williams, 3 H. & N. 288.) 

A debt due to the wife of the judgment debtor Debt due to 
under specialty given to her dum sola is not «o/a.' 
attachable. (^Dingley v. Robinson^ 26 L. J.^ £xc. 
55.) 

The general lien of an attorney on a judgment Attorney's 
for costs due from his client does not prevail over 
an attachment under these clauses. (^Hough v. 
Edwardsyl H. & N. 171.) 

If the judgment creditor receives a debt which Notice of 
has been attached from the garnishee with notice 
of the lien of the judgment debtor's attorney, he 
will have to repay it to the attorney. (JEisdell v. 
Coningkam, 20 L. J., Exc. 213.) 
If a judgment be recovered as^ainst three, the Debts due to 

J 1 • 1 11 / ■■^•11 one or more 

debts owmg to two may be attached. (Mtuer y. defendants. 
Wynn, 7 W. R. 624.) 
A creditor who has obtained a iudraient in the Judgment 

r\ ^ 1 . 1 1 . 1 1 in County 

V/Ounty Court, upon the judgment so obtamed loses court, 
bis right to proceed by attachment of the debt 
under this Act. (Jones v. Jenner, 4 W. R. 661.) 

A legacy in the hands of an executor can only Legacy. 
\>e attached where there has been an account stated, 
BO as to enable the legatee to sue the executor. 
(Macdonald v. Hollister, 3 W. R., Exc. 622.) 

Although an order may be obtained that all debts Assigned 
oving or accruing shall be attached, yet the gar- 
nishee cannot be made to pay a debt which has 
been assigned away by the judgment debtor before 
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judgment was obtained by the judgment creditor 

against the judgment debtor. {Hirsch v. Coates, 

14 W. R. 656.) 
Attachment It is questionable whether a notice of attachment 
Mayoi^s out of the Lord Major's Court in London, is anj 
^®**^* answer to a garnishee order under this Act. {^NeiO' 

man v. Rook^ 4 C. B.. N. S. 434.) 

With respect to section 62, it has been held: — 
Operation of That from the time of the service upon the gar- 

the Bunk.* 

rupt Act. nishee of an order of attachment the debt due is 
bound in the hands of the garnishee, but is subject 
to the provisions of the Bankrupt Act, 12 &; 13 
Vict. c. 106. {Holmes v. Tutton, 24 L. J., Q. B. 
346 ; Turner v. Jones, 1 H. & N. 878.) 
As to section 63 : — 
Protection of If before regular service of the summons, the 
gar see. garnishee pays the debt he is protected. (Cooper y. 
Brayne, 27 L. J., Exc. 446.) 
As to section 64 : — 
Real ground To entitle the garnishee to be proceeded against 
dS)t."^"^"'* by a writ in the mode described in this section, he 
must satisfy the Court or a Judge that he has a 
real ground for disputing his liability for the debt. 
(Newman v. Rook, 4 C. B., N. S. 434.) 
Service of As to the service of the garnishee summons and 

order, vide Bird v. Wretton, W. R., C. B. 211 ; 
30 L. T. 268. 
Discharge of Ify upon showing cause against a garnishee order 
order NUi. j^ appears to the Judge that payment cannot be en- 
forced, and the judgment creditor who makes the 
application will not take a writ, the Judge may 
discharge the order altogether. (Windle v. TFtV- 
liamsy Re Smith, W. R., Exc. 501 ; 3 H. & N. 
388.) 
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The provisions in the 1 ^ 2 Vict c. 110, *. 16 Charging de- 

•^ -^ ^ ' feni ant in 

(hereafter to be mentioned more particularly), that e^cecution. 
a judgment creditor, who has obtained a Charging 
Order upon stock in which the judgment debtor 
has a beneficial interest, and who after charges 
such judgment debtor in execution, shall thereby 
relinquish all benefit of such charge, appears only 
to apply to proceedings under that Act; and it 
would seem that advantage may be taken of the 
garnishee powers of the Common Law Procedure 
Act, although the defendant be charged in execu- 
tion upon the judgment. 

By the 23 & 24 Vict. c. 126, s. 29, it is pro- Judge's op- 
Tided, *^ that in proceedings to obtain an attachment fuse order, 
of debts the Judge may, in his discretion, refuse to 
interfere where, from the smallness of the amount 
to be recovered, or of the debt sought to be attached, 
or otherwise, the remedy sought would be worth- 
less or vexatious. By the same Statute it is pro- i>ebt beiong- 
Tided, that in cases where it is suggested by the person, 
garnishee that the debt sought to be attached be- 
longs to some third person, who has a lien or charge 
upon it, the Judge may order such third person to 
appear before him and state the nature and parti- 
culars of his claim upon such debt, and upon such 
statement may make or refuse his order, or make 
such order as he may deem fit. 



Charging Stock and Shares in Public Com- 
panies IN WHICH THE JUDGMENT DEBTOR 
HAS A BENEFICIAL INTEREST. 

It is enacted by the 1 & 2 Vict. c. 1 10, ss. 14, 15, statute, 
that " if any person against whom any judgment 
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shall have been entered up in any of her Majesty's 
Superior Courts at Westminster, shall have any 
government stock, funds or annuities, or any stock 
or shares of or in any public company in Eng:laiKl, 
whether incorporated or not, standing in his name 
in his own right, or in the name of any person in 
trust for him, it shall be lawful for a Judge of one 
of the Superior Courts; on the application of any 
judgment creditor, Xo order that such stock, funds, 
annuities or shares, or such of them, or such part 
thereof respectively as he shall think fit, shall stand 
charged with the payment of the amount for which 
judgment shall have been so recovered, and interest 
thereon ; and such order shall entitle the judgment 
creditor to all such remedies as he would have been 
entitled to if such charge had been made in his 
favour by the judgment debtor : provided that no 
proceedings shall be taken to have the benefit of 
such charge until after the expiration of six calendar 
months from the date of such order. 

" And in order to prevent any transfer of such 
stock the Judge's order shall, in the first instance, 
be made ex parte and without any notice to the 
judgment debtor, and shall be an order to show 
cause only ; and in the case of government stock, 
&c., the order shall restrain the Governor and Com- 
pany of the Bank of England from permitting a 
transfer in the meantime, and until such order shall 
be made absolute or discharged ; and in the case of 
stock of a public company the order shall in like 
manner restrain such public company fi-om permit- 
ting a transfer thereof; and if, after notice of such 
order to the person or persons to be restrained 
thereby, &c., and before the same order shall be 
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discharged such corporation or person or persons 
ehall permit any transfer to be made, the corpora- 
tion, person or persons permitting such transfer 
shall be liable to the judgment creditor for the 
yalae or amount of the property so charged and so 
transferred, or 8uch part thereof as may be suf- 
ficient to satisfy his judgment, and no disposition 
of the judgment debtor in the meantime shall be 
valid or effectual as against the judgment creditor; 
and unless the judgment debtor shall, within a time 
to be mentioned in such order, show to a Judge of 
one of the said Superior Courts sufficient cause to 
the contrary, the said order shall, after proof of 
notice thereof to the judgment debtor, his attorney 
or agent, be made absolute. 

" Provided that any such Judge shall, upon the 
application of the judgment debtor or any person 
interested, have full power to discharge or vary 
8uch order, and to award such costs upon such 
application as he may think fit." 

There being considerable doubt whether this Sta- 
tute extended to a simple beneficial interest, present 
or contingent, of a judgment debtor in stock, &c., the 
3 & 4 Vict, c. 82, s. 1, has provided, " That the 
aforesaid provisions of the said Act (1 & 2 Vict. 
€. 110) shall be deemed and taken to extend to the 
interest of any jvdgment debtor, whether in pos- 
^mon, remainder or reversion, and whether vested 
or contingent, as well in any such stock, funds, 
annuities or shares as aforesaid, as also in the divi- 
dends, interest or annual produce of any such stock, 
funds, annuities or shares," 

There is in the same Statute a limited power given stock, &c. 
of ehargins: stock, funds, annuities, or shares stand- name of 

^ o y 7 7 Accountant- 

General. 
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ing in the name of the Accountant- General of the 
Court of Chancery, The proceedings to be taken 
by the judgment creditor are the same as those we 
have mentioned, but the order, whether nisi or ab- 
solute, is not to prevent the Bank of England, or 
any publio company, from permitting a transfer 
under the direction of the Court of Chancery, or 
to have any greater effect than if the judgment 
debtor had charged such stock, &c., ** in favour of 
the judgment creditor, with the amount mentioned 
in the order." 

By virtue of the provisions of these two Statutes, 
the Judges are continually called upon to make 
orders charging various descriptions of monetary 

Practice. Securities. A judge at chambers alone can enter- 
tain the application, although the^Court may after- 
wards review his order, and, if necessary, rescind 

Affidavit. it (a). The affidavit used to obtain the order 
nisi (b) must set forth the recovery of the judg- 
ment, with the time of signing the same, and for 
what amount, and that such judgment or part 
thereof remains unsatisfied, and must then state 
concisely how and to what extent the defendant 
is interested in the stock sought to be charged, to- 
gether with the amount of such stock, and the par- 
ticular way in which it stands in the bank books ; 
it is of great importance that the last particular 
should be fully attended to, as the Bank authorities 
may, if the description be erroneous, aver that they 
have no sum of stock which they can, under the 
terms of the order, charge. 

(aySrown v. Bamfordt 9 M. & W. 42 ; Witham v. Lynch, 1 
Exc. 891; Fowler v. Churchill, 11 M. & W. 57; Morris v. 
Manesty, 7 Q. B. 674. 

(6) Appendix No. 36. 
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The order nisi is usually made returnable in a Ordti nUi. 
month from the date, and must be served upon the 
judgment debtor, and the secretary or other proper 
officer of the company in whose custody the funds 
are. Where the stock, &c., is in the names of trus- 
tees, it is usual to serve them also with a copy of 
such order (a). The stock, &;c., is charged with 
the judgment debt immediately upon the order nisi 
beiDg served, and remains charged until the order 
is rescinded or otherwise got rid of. 

There have been a good many decisions respecting 
what can and cannot be charged under the Statute, 
as *' stock, funds, annuities, and shares," as well as 
to the particular effect a stop order has in relation 
to the interests of other parties having a prior or 
subsequent claim upon the encumbered property; 
the following, it is believed, are the principal re- 
ported cases : — 

A pension granted by the East India Company Decisions 
in requital for past services, is in the nature of a what canand 
gratuity, and cannot be charged. (Morris v. Ma- J??hS^eT 
mty, 7 Q. B. 674.) 

Stock standing in the name of the Accountant- 
General of the Court of Chancery to the separate 
^count of a party against whom a judgment debt 
hag been recovered may be charged, though the 
order onlv affects the interest of the debtor, and 
does not affect prior incumbrances. (Hulkes v. Day, 
10 Sim. 41.) 

Where under a will it is doubtful whether a de- 
fendant takes a beneficial interest in Government 
Stock, such order may be made charging the stock 

(a) As to the service of the summons and order, see Bird v. 
W^rrttonjSOL. T.258. 
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conditionallyi t. e., for so much of the dividends as 
were payable to the defendant for his own use and 
benefit. (Fowler v. ChurckiU, 2 Dowl. N. S. 
562.) 

When proceedings were pending in equity to set 
aside a deed under which defendant took an interest 
in stock, which interest had been charged by a 
Judge's order, the Court refused to set the order 
aside. {Rogers v. Hollowayy 12 L. J., C. P. 
182.) 

The Court of Exchequer considered it doubtful 
whether an order charging an annuity paid by the 
Lord Chancellor out of the " Suitors' Fund," under 
46 Geo. III. c. 128, was valid. {Witham v. Lynch^ 
1 Exc. 391.) 

A banking co-partnership making returns to 
government, is a "public company" within the 
meaning of the Act, and the shares may be attached. 
(Macintyrey. Connelly 1 Sim. N. S. 235; Gra- 
ham V. Connell, 19 L. J., Exc. 361.) 

Shares in a joint stock company, of which the 
defendant is the registered proprietor, are shares 
standing in his own name, in his own right, not- 
withstanding a transfer of them. (Fuller v. £^rle, 
21 L. J., Exc. 314.) 

Where the stock stands in the names of trustees, 
the Bank is bound to hold its hand until the order 
nisi is made absolute, and its duty then is to pay 
to the trustees, who alone have the distribution of 
the fund, and are bound to take cognizance of the 
order. (Fowler v. The Banh of England^ 1 1 Mees. 
& W. 323.) 

It is only necessary to add the provisions con- 
tained in the 16th section of the Act under which 



COMMON LAW JUDGES* CHAMBEBS. 99 

the proceedings we have been considering are 
legalized: — 

" If any judffment creditor wbo, under the powers charging de- 
ottnis Act, shall have obtained any charge, or be execution, 
entitled to the benefit of any security whatsoever, 
shall afterwards, and before the property so charged 
or secured shall have been converted into money or 
realized, and the produce thereof applied towards 
payment of the judgment debt, cause the person of 
the judgment debtor to be taken or charged in execu- 
tion upon such judgment, then and in such case 
such judgment creditor shall be deemed and taken 
to have relinquished all right and title to the benefit 
of such charge or security, and shall forfeit the same 
accordingly/' 

Applications connected with Warrants op 

Attorney. 

By several statutes (3 Geo. IV. c. 39 ; 12 & 13 Filing 
Vict. 0. 106, s. 136; 17 & 18 Vict. c. 36, &c.), it is 
enacted, that every warrant of attorney, cognovit 
actionem, and bill of sale of personal chattels, shall, 
within twenty-one days from and after execution, 
be filed in the Court of Queen's Bench, with a 
proper officer in such Court ; and if such warrant, 
&c. be not filed as aforesaid, then that in case of the 
subsequent bankruptcy or insolvency of the person 
executing the same, such warrant, &c. shall be deemed 
fraudulent, null and void, to all intents and pur- 
poses whatsoever ; and if any such warrant shall 
have been given, subject to any defeasance or con- 
dition, such defeasance or condition shall be written 
on the same paper or parchment on which such 

v2 



100 A HANDY BOOK FOR THE 

warranty &c. shall be written, before the same shall 
be filed ; and in all cases an affidavit of the due 
execution of such warrant, &c., and of the time of 
executing the same, shall be filed with the original 
warrant. 

If the warrant be in the Queen's Bench, the ori- 
ginal document, or a true copy, may be filed ; if in 
any other Court, a copy must be filed. In the case 
of a cognovit in the Queen's Bench, the original 
itself must be filed ; if in another Court, a copy 
only is required {a )• 

An important matter connected with the filing o^ 
warrants of attorney, &c., is, that if such be not 
done, no judgment can be signed upon them. (Reg> 
Gen. H. T. 1853, Reg. 25.) 
Wammt over If the warrant, &c., be under one year old, and 
ten years old. havc been duly filed in pursuance of the Act, judg- 
ment may be entered up upon it as a matter of course, 
and without any permission from a judge. If it be 
over one, and under ten years old, before judgment 
can be signed the permission of the Court or of a 
Judge must be obtained (Reg. Gen. H. T. 1853, 
Reg. 26) ; and it is in the discretion of the Court 
or Judge to grant an order absolute upon the ex 
parte application (such being indeed the usual 
case), or to order a rule nisi or summons to show 
cause to issue. {Edwards^. Holiday ^^ Dowl. 1023.) 

In ordinary cases, it is sufficient to support an ex 
parte application to sign judgment on a warrant of 
attorney, &c., above one and under ten years old, 
to show by affidavits, 

{a) Cognovits have now scarcely an existence, being super- 
seded by '' Orders to stay," which must, when necessary, be 
filed in like manner as cognovits^ according to the practice of 
the Courts. 
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1st. The existence of the debt, and the plaintiff's AffidaTit 
right to sign judgment. 

These averments ought, strictly speaking, to he 
made by the plaintiff himself, although an affidavit 
by the plaintiff's attorney, having charge of the 
matter of the warrant, has been deemed sufficient. 

2nd. The due execution of the warrant by the 
defendant. 

The correct mode of showing this is by an affi- 
davit of the attorney who witnessed the signing of 
tbe instrument, and it is doubtful whether if such 
evidence can be obtained any other will be re- 
ceived (a). 

3rd. That defendant is alive, which is usually 
proved by verifying a letter received by him a short 
time previously. 

If the warrant be over ten years old, it is neces- wammt oyer 
sary, in order to sign judgment upon it, to proceed old. 
by summons and order, and the affidavits, in case 
of non-appearance of the defendant, will be similar 
to those required on the ex parte application above 
mentioned. 

FiUNO Newspaper Recognizances. 

The application to enter into and file newspaper 
I'ccognizances is made in the chambers of the Court 
0^ Exchequer at any time when a Baron is in at- 
tendance. During vacation, or when all the Barons 
we absent from their chambers, the application 
Diay be made in one of the other Courts. 

A. parchment form of the recognizance must be 
procured from the law stationer, and filled up with 

(a) Appendix No. 39. 
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the name and address of the party to he hound ; 
a paper should he ohtained at the same time and 
place to he signed hy the clerk of the Judge taking 
the recognizance (a). 

The recognizance is entered into much in the 
same manner as special hail, the Judge's clerk read- 
ing it over to the party, and asking him if he is 
content, and also if the signature at the foot of the 
ohligation is his name and handwriting. If all be 
regular, the Judge signs the parchments, and his 
clerk the certificate of the recognizance having been 
taken. This certificate is taken away hy the par- 
ties, and the recognizances are left at the Judges' 
chamhers, from whence it is conveyed to the office 
of the Queen's Remembrancer to he filed. 

Application to remove a Plaint or a 
Judgment from a County, or other 
Inferior Court, into a Superior Court. 

Proceedings At common law, the proceedings of an Inferior 

at common i_i»j. ci • r^ ^' i 

law. were removable mto a Superior Court, m a large 

number of cases unnecessary to enumerate, the writ 
used for the purpose of removal being, as it now 
is, except where the defendant is in custody — the 
writ of certiorari, 

43 Eiiz. c. 5. The Statute 43 £liz. c. 5, directs this writ to be 
sued out at any stage of the proceedings in the 
Court below, prior to judgment, and orders its 
delivery to the Judge of such Court before the 
jury are sworn. 

21 Jac. 1, c. The Statute 21 Jac. I. c. 23, s. 2, limited to a 
certain extent the Act of Elizabeth, by directing 

(a) Appendix No. 40. 
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that in all cases where the Judge of the Court 
below was a barrister of three years' standing, the 
writ should be delivered before issue of fact or law 
was joined ; and, moreover, that only such causes 
sbould be removed, the demands in which amounted 
to 5/., or concerned the freehold or inheritance, or 
title of land, lease or rent. 

The 19 Geo. III. c. 70, s. 4, makes provision 19 Geo. s, 
for the issue of a certiorari after final judgment for ' 
the purpose of suing out execution in the Superior 
Court, and orders that such writ shall be obtained, 
upon affidavit '^ that judgment has been obtained, 
that due search has been made, and that neither the 
person nor sufficient goods of the judgment debtor 
are within the jurisdiction of the Superior Court. 

The next statutory provision on the subject is the 
1 ^' 2 Vict, c, 110, 8, 22, which directs, in substance, i & 2 vict. c. 
that in all cases where the Judge of the Court be- ^^^' ** ^' 
low M a barrister of seven years^ standing y any one 
of Her Majesty's Judges of the Courts of Common 
Law at Westminster may direct the final judgment, 
or any rule or order of such Court, whereby any 
sum of money, &c. is payable to any person, to be 
removed into a Superior Court upon application by 
or on behalf of the person recovering such judg- 
ment, &c., and upon production of the record 
of such judgment, &c., under the seal of the In- 
ferior Court and signature of the proper officer 
thereof; and it further directs, that such judgment so 
removed shall " immediately be of the same force, 
charge and effect as a judgment recovered in, or a 
rule or order made by, such Superior Court," and 
'^ all the reasonable costs and charges attendant upon 
such application and removal shall be recovered in 
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like manner as if the same were part of such 
judgment, or rule, or order." 
9 & 10 Vict. With respect to the newly-established County 

c 95 s. 90. 1. • * 

Courts, by the 9 ^ 10 Vict. c. 95, s. 90, it is ordered, 
** that no plaint entered in any Court holden under 
this Act (i. e., any County Court) shall be reoioved 
or removable from the said Court into any of her 
Majesty's Superior Courts of Record, by any writ 
or process, unless the del>t or damages claimed shall 
exceed 5Z., and then only by leave of a Judge of 
one of the said Superior Courts in cases which shall 
appear to the Judge fit to be tried in one of the 
Superior Courts, and upon such terms as to pay- 
ment of costs, giving security as to debt or costs, 
or such other terms, as he shall think fit." This 
enactment is, however, very much modified by the 
^® ^o^^ yjf*- ^9 & 20 Vict. c. 108, s. 38 : " any action com- 

c. 108, 8. 38. ' ^ 

menced in a County Court for a claim not exceed- 
ing 5Z. may be removed by writ of certiorari into 
a Superior Court, if such Superior Court or a Judge 
of a Superior Court shall deem it desirable that the 
cause shall be tried in such Superior Court ; and if 
the party applying for such writ shall give security 
to be approved of by one of the Masters of such 
Superior Court, for the amount of the claim and 
the costs of the trial, not exceeding, in all, 100/., 
and shall further assent to such terms, if any, as 
the Superior Court or Judge shall think fit to im- 
pose. 
19 ft 20 Vict. The last Statute referring to the subject we need 

c. 108 8 49 o «/ 

notice refers to the removal of a judgment from a 
County Court. The 19 & 20 Vict. c. 108, s. 49, 
enacts : — *' If a Judge of a Superior Court shall be 
satisfied that a party against whom judgment for 
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an amount exceeding 20/., exclasive of costSy has 
been obtained in a County Court, has no goods or 
chattels which can be conveniently taken to satisfy 
such judgment, he may, if he shall think fit, and 
on such terms as to costs as he may direct, order a 
writ of certiorari to issue to remove the judgment 
of the County Court into one of the Superior Courts, 
and when removed it shall have the same force and 
effect, and the same proceedings may be had thereon, 
as in the case of a judgment of such Superior Court, 
but no action shall be brought upon such judg- 
ment/' 

Under the provisions of the above cited statutes. Removal of a 
a certiorari to remove a plaint from a County Court y c^Sty*""* * 
before a judgment, may be obtained at the instance ^®™^* 
of the plaintiff, or of the defendant. 

The application should be made at chambers ex Affidavit. 
parte and upon affidavit (a). It should clearly ap- 
pear that the claim is actually pending in the County 
Court, and in order to avoid the special conditions 
as to costs attached to the removal of causes under 
5/. by the 19 & 20 Vict. c. 108, s. 38, that it ex- 
ceeds 5Z., and then the particular reasons for its 
removal must be disclosed, the most usual being, 
that ** a difficult question," or ** difficult questions 
of law are likely to arise upon the trial." 

Where it appears desirable, the Judge may, upon sranmons 
application to remove a plaint, direct a summons to 
issue and be served upon the opposite side, to show 
cause why '' the plaint should not be removed," 
and upon its return may make the order, which 
otherwise he would have made upon the ex parte 
application. 

(a) Appendix Nos. 41 and 41(a). 
F 6 
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Removal by It sLould be mentioned, that where the claim ia 

defenaant. ' 

the plaint sought to be removed is under 20Z. the 
action cannot be removed by the defendantj unless 
he give bail for the payment of debt and costs if 
judgment in the Court above shall be given against 
him, and the fact of the claim exceeding 20/., or a 
statement of his willingness to put in bail as above 
mentioned, should form part of the affidavit upon 
which his application is grounded. 

It has been decided that the power of appeal in 
the 13 & 14 Vict. c. 61 does not in any way do 
away with the party's right to a certiorari, where 
they choose to avail themselves thereof. 
Rule. And by rule 117 (Reg. Gen. H. T. 1853) :-'*If 

a cause be removed from an inferior Court having 
jurisdiction of the came, the costs in the Court be- 
low shall be costs in the cause." 

The delivery of the writ of certiorari to the clerk 
of the inferior Court immediately stops all further 
proceedings in that Court connected with the trial 
of the cause. 
Replevin. The removal of actions of replevin is regulated 
l^.m,V67!' by the 19 & 20 Vict. c. 108, s. 67, which enacts 
that " any action of replevin brought in a County 
Court shall be removed into any Superior Court by 
writ of certiorari, if the defendant shall apply to 
such Superior Court or to a Judge thereof for such 
writ, and shall give security to be approved of by the 
•Master of such Superior Court for such amount not 
exceeding 150/. as such Master shall think fit, con- 
ditioned to defend such action with effect^ and unless 
the replevisor shall discontinue or shall not prosecute 
such actioa or become nonsuit therein, to prove be- 
fore such Superior Court that the defendant had 
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good ground for believing eiiber that the title to 
some corporeal or incorporeal hereditament^ &c. 
was in question, or that the rent or damage in re- 
spect of which the distress shall have been taken 
exceeded 20Z., &c." The latter part of this provi- 
sion does not appear to be particularly clear. 

Where the application is for the removal of a Removal of a 
plaint depending in an Inferior Court established any hiferiox 
prior to the District County Courts, the proceed- than a** 
ings must agree with the general provisions of the ^ZH 
Statutes of Elizabeth and James already men- 
tioned. 

The removal of a judgment, not being a judg- Remorai of a 
ment in a County Court, is regulated by the Sta- from'"a court 
tute 19 Geo. Til. c. 70, s. 4, cited above, and the coumy**^* 
affidavit used must disclose : — ^°^^' 

1. That judgment has been recovered in the Aflidavit. 

Inferior Court, specifying the amount, &c. 

2. That search has been made, but that neither 

the person nor the goods of the judgment 
debtor are to be found within the limits of 
the inferior jurisdiction (a). 
Where, however, the Judge of such Inferior where 
Court is a barrister of seven years' standing, the for removal 
judgment may, pursuant to the 1 & 2 Vict. c. 110, withomany 
8. 22, be removed by a Judges order alone, with- ^ *' 
out any writ of certiorari ; and to obtain such order 
an affidavit must be prepared, showing : — 

1. The recovery of a judgment in the Inferior 

Court. 

2. That such judgment is unsatisfied. 

3. That the Court is an Inferior Court of Record, 

presided over by a barrister of seven years' 
standing (b). 
(a) Appendix No. 42. (6) Appendix No. 42 (a). 
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Removal of a 
Judgment 
tiom a 
County 
Cooit. 



Removal of 
a judgment 
Arom the 
Common 
Pleas at 
Lancaster, 
ftc. 



No second 
application 
aUowed. 



The order, if obtained upon this affidavit, and 
the production of the record or copy record of the 
judgment, duly verified under the seal of the Court, 
must be served upon the clerk or other proper 
officer of the Court, and will have all the power 
and effect of a certiorari. 

Where the application is for the removal of a 
judgment from a County Courts it must be clearly 
shown to the Judge upon affidavit : — 

1 . That a judgment for an amount exceeding 202., 

exclusive of costs, has been recovered. 

2. That such judgment remains still in force and 

is unsatisfied. 

3. That no goods or chattels of the defendant, 

which can be conveniently taken to satisfy 

such judgment, are within the jurisdiction of 

the Inferior Court (a). 

No record of the judgment need, in such ease, 

be produced, the clause (the 49th) of the 19 & 20 

Vict. c. 108, being silent respecting it. 

Lastly. Where it is sought to remove a judgment 
from the Common Pleas at Lancaster, the Court of 
Pleas at Durham, or the Stannaries Court, the 
form of application must be regulated by the 4 & 5 
Will. IV. c. 62, s. 31 ; the 2 & 3 Vict. c. 16, s. 28, 
and the 6 & 7 Will. IV. c. 106, s. 11, respectively. 
The general form of the affidavit required will be 
found in the Appendix (6). 

The 19 &; 20 Vict. c. 110, s. 4, enacts, << that 
when a Superior Court or Judge shall have refused 
to grant a writ of certiorari, &c., no other Superior 
Court or Judge shall grant such writ, &c., although 
the parties may appeal from the decision of a single 

(a) Appendix No. 42 (b). (b) Appendix No. 42 (c). 
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Judge to the Coart, or make a second application 
to a single Judge on different grounds for the re- 
moval of such judgment." 

Where the defendant, in a cause removed from a Ban in k- 
Superior Court by habeas corpus^ is required to habeas ^ 
put in bail, the 116th Rule of the Reg. Gen. H.T. ^^"'• 
directs that " the same practice shall be used, as 
near as may be, as in putting in bail to an ordinary 
action ; and in the event of no bail being put in 
within eight days after the habeas corpus allowed, 
a procedendo may issue." 

Applications unbeb the " Railway and 
Canal Traffic Act, 1854." 

By the 17 & 18 Vict. c. 31, s. 3, power is given statute, 
to any company or person complaining against any 
railway company, canal company, or railway and 
canal company (or to the Attorney-General, upon 
the certificate of the Board of Trade so complaining) 
of anything done or of any omission made in viola- 
tion or contravention of the Statute, to apply in a 
summary way by motion or summons to the Court 
of Common Pleas, or to any Judge thereof, and such 
Court or Judge is directed to hear and determine 
such complaint, and if he think fit to direct and 
prosecute by such persons as he shall think proper 
all necessary inquiries into the matter, and if it 
appear that anything has been done or omission 
made as aforesaid, the Court or Judge is to issue a 
writ of injunction restraining such company or 
companies fix>m further continuing such violation 
or contravention of the Act and enjoining obedience 
to the same ; and in case of disobedience to such 
writ an attacbnotent may issue against one or more 
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of the owners of the company, or against any owner, 
lessee, or contractor or other person failing to obey 
such writ, &c., and such Court or Judge may, in 
their or his discretion, direct such company to pay 
a daily sum not to exceed 200/. per diem during 
the time that such company shall fail to obey the 
writ, after a particular day to be named in the 
order, such money to be paid as the Court or 
Judge shall direct. A general power as to award- 
ing costs is given to the Court and Judges, toge- 
ther with authority to frame general rules for the 
practical working of the Statute, and to direct a 
rehearing, if they or he shall think necessary, on 
the application of the party aggrieved by the de- 
cision. 
Provisions The Acts enjoined upon all such companies by 
the Statute are: — 

1. Affording according to their respective powers 
all reasonable facilities for receiving, forwarding, 
and delivering traffic, and returning carriages, 
trucks, boats, and other vehicles, without making or 
giving any undue or unreasonable preference or 
advantage to or in favour of any particular person, 
company, or description of traffic that may in any- 
wise prejudice any other person or company. 

2. Affording due and reasonable facilities on the 
part of every such company having or working 
railways or canals, which form part of a continuous 
line of railway, canal, &c., or which have the ter- 
minus, &c., of one near the terminus, &c., of the 
other ; for receiving and forwarding all traffic ar- 
riving by one railway, &c., without unreasonable 
delay, preference, advantage, prejudice or disad- 
vantage as aforesaid, and without obstruction to 
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the public desirous of using such railways, &c., 
and with reasonable accommodation to them. 

Acting under the provisions of the Statute, the 
Judges of the Court of Common Pleas in Hilary 
Term, 1855, framed the following rules for the con- 
duct of applications made to the Court or Judge: — 

1. Every application made under this Act to the Rnies. 
Court shall be for a rule calling upon the company 

or companies complained of, enjoining them to do, 
or to desist from doing, the thing required to be 
done, or the thing, the doing of which is com- 
plained of by the company or person making such 
application, and every application made under this 
Act to a Judge at chambers shall be by a summons 
calling upon the company or companies complained 
of to show cause in like manner, which summons 
shall be granted only upon affidavits, and upon a 
statement made to the Judge in like manner as 
upon an application to the Court for a rule to show 
cause. 

2. If on the hearipg of any such rule or sum- 
mons the Conrt or Judge shall think fit to direct 
and prosecute inquiries into the matter thereof 
under the third section of the Act, the order for 
that purpose shall be in the following terms, or 
to the like effect, the rule or summons being en- 
larged until such further day as the Court or Judge 
shall think fit, in order that in the meantime such 
inquiries may be made and reported on : — 

In the Court of Common Pleas. 

In the matter of the complaint of A. B. [or of the ' 

company], against the company. 

It is ordered that C. D. Esquire, engineer [or eu the case may 
^1 do forthwith make such inquiries into the matter of this 
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complaint as may be necessary to enable the Court [or the 

honourable Mr. Justice ] to determine the same, and do 

report thereon to the Court [or to the said Mr. Justice ] 

on or before the day of next. 

Dated this day of , 186—. 

3. Office Copies of all the affidavits filed by 
either party on the hearing of such rule or sum- 
iDons shall, at the expense of such party, be fur- 
nished to the person appointed to make such inquiries 
within three days after the making of such order as 
aforesaid. 

4. The parties shall be entitled to be again heard 
by the Court or Judge upon the said report, but 
no fresh atiidavits shall be allowed on such hearing 
unless by leave of the Court or Judge. 

5. Every writ of injunction issued under tbiB 
Act shall be in the following form or to the like 
effect : — 

Victoria, &c. 

To the company, their agents and servants, and every 

of them, greeting. 

Whereas A. B. [or the company] hath lately com- 
plained before us in our Court of Common Pleas at West- 
minster of a violation and contravention by you the said com- 
pany of " The Railway and Canal Traffic Act, 1854," thatii 
to say, in [state the act or omission complained qf], and whereas 
upon the hearing of such complaint the same hath been found 
to be true : We do therefore strictly enjoin and command you 

the said company, and your agents and servants and 

every one of you, that you and every one of you do from 
henceforth altogether absolutely desist from [state the matter 
for the injunction, where an act done is complained of} or that 
you and every one of you do forthwith do [state the matter far 
the injunction where an omission is complained of] until our said 
Court shall make order to the contrary. 

Witness Knight, at Westminster, die day of 

— , in the year of our Lord • 
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6. If the Court or Judge shall think fit also to 
make an order directing the payment of a sum of 
monej- by the company or companies complained 
of, such order shall be in the following fonn or to 
the like effect : — 

In the Common Fleas. 

In the matter of the complaint of a^nst the 

company. 

It is ordered that the said company do pay to the said 

[or into Court, to abide the ultimate decision of the 

Court in the matter of the said complaint ; or to the use of 

Her Majesty] the sum of £ for every day after the • 

day of instant that the said company shall fail to obey a 

certain writ of injunction dated this day, and issued against 
the said company, at the instance of the said . 

Dated this day of , 186—. 

7. If such money be ordered to be paid into 
Court to abide the ultimate decision of the Court, 
the same shall, upon the ultimate decision of the 
Court being made, be paid out of the Court either 
to the party complaining or to the use of Her 
Majesty, or to the company by which the same 
was paid into Court, as the Court or Judge shall 
direct. 

Writs op Subfgbna to be served out of the 
Jurisdiction and under Special Circum- 
stances. 

The ordinary writs of subpcena ad testificandum 
and subpoena duces tecum issue from the proper 
officer as a matter of course, and without any special 
order or authority from the Court or Judge, and 
such writs are operative in all places within the 
jurisdiction of the Court from which they have 
issued* 
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17 & 18 Vict. Provision is, however, made by the statute 17 & 
18 Vict. c. 44, for the issue of both the forms of 
writs of subpoena to be served out of the jurisdiction 
of the English Courts, so that the same be served 
within the United Kingdom. 

That statute, after referring to the inconvenience 
sometimes sustained in procuring the attendance of 
witnesses who, although within the United King- 
dom, are not within that portion of it over which 
the jurisdiction of the Court in which the action is 
brought extends, directs that " in any action or suit 
in the Superior Courts of Common Law at West- 
minster or Dublin, or the Court of Session or Ex- 
chequer in Scotland, if it shall appear to the Court 
in which such action is pending, or (ifsvch Court is 
not sitting) to any Judge of any of the said Courts 
respectively, that it is proper to compel the per- 
sonal attendance at any trial of any witness who 
may not be within the jurisdiction of the Court in 
which such action is pending, it shall be lawful for 
such Court or Judge, upon his or their discretion, if 
they or he shall so deem fit, to order that a writ ofsfib- 
poena ad testijicandum or of subpoena duces tecum, 
or warrant of citation j shall issue in special form, 
commanding such witness to attend such trial, 
wherever he shall be within the United Kingdom ; 
and the service of any such writ or process in any 
part of the United Kingdom shall be as valid and 
effectual, to all intents and purposes, as if the same 
had been served within the jurisdiction of the Court 
from which it issues." 

Subsequent sections of the statute provide, that 

Sect. 2. no such writ shall issue roithout a special order, 
and that every writ issued under the statute shall 



s. 
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have a memorandam at the foot, that it was issued Sect. 2. 
pursuant to special order, and that no person shall 
be punished for not appearing pursuant to the writ, Sect. 4. 
unless his reasonable expenses were at the time of 
service tendered to him ; also that the law relating sect. 5. 
to the issue of commissions for examination of 
witnesses without the jurisdiction, or the admissi- 
bility of the evidence at the trial, shall not be sect. e. 
affected by the new enactment. 

If the witness be duly served, and the writ issued 
in proper form after obtaining the necessary order, 
and if such witness do not appear upon the trial, Sect 
then " on proof of service and default to the satis- 
faction of the Court out of which the writ issued, 
such Court may transmit a certificate of such default 
(under seal of the Court or, hand of one of the 
Judges thereof) to any of the Superior Courts of 
Law at Westminster or Dublin, or to the Court of 
Session or Exchequer in Scotland, according as the 
service took place in England, Ireland or Scotland, 
and the Court to which such certificate is sent may 
thereupon proceed against and punish the person 
making default in like manner as they might have 
done if such person had neglected or refused to 
appear in obedience to a writ of subpoena or other 
process issued out of the Court to which the certi- 
ficate is sent.'' 

It is only necessary to remark on the above 
Statute, that leave to issue a subpoena as therein 
directed will be granted only upon affidavit (a), 
and that the application cannot be made to a Judge 
at chambers, when the Court is sitting in bank. 

(a) Appendix No. 42 (d). 
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sjj^« *» By Reg, Oen. H. T. 1860, Reg, 32, "No sub- 
original poBna for the production of an origincU record shall 
be issued, unless a rule of Court or order of a 
Judge shall be produced to the officer issuing the 
same and filed with him, and unless the writ shall 
be made conformable to the description of the do- 
cument mentioned in such rule or order." 

The application for such an order is ex parte, 
although the Judge may direct a summons to issue 
calling upon the public officer to show cause why 
he should not produce the required document. If 
the attendance of the officer himself is required 
with the document, he must be expressly informed 
thereof, otherwise the Court will not grant an at- 
ReeoTdi of tachment in the event of his absence. In general 

the Court of i /• i ^-^ /» ,r^i .11 1 

Chancery, rccords of the Court of Chancery will not be pro- 
duced under a subpoena granted pursuant to this 
rule, without the authority of the Lord Chancellor 
or of the Master of the Rolls, which should be 
obtained by application to the chief clerk. 



III.-- APPLICATIONS ATTENDED UPON 
SUMMONS, BY BOTH PARTIES OR 
THEIR REPRESENTATIVES. 

The ordinary mode of setting in motion the 
Judge's authority at chambers, where an ex parte 
application is inadmissible, is by taking out a sum- 
monSf and, after duly serving it upon the opposite 
side, attending at its return for the purpose of ob- 
taining an order thereupon. 
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''A Buinnions is in the nature of a rule Nisi, so Nature of a 
far as it is the means of bringing the opposite party •"™"®'*^* 
as it were before the Court, and so far it operates 
as a stay of proceedings, but not for all purposes. 
Thus after judgment a summons cannot (as it 
seems) be taken out to set aside a Ji.fa. and the 
proceedings thereon on the ground of irregularity, 
or at all events if so taken out it is no stay of exe- 
cution (a). Again, a rule Nisi operates as a stay of 
proceedings, where it does so operate at all (b), from 
the time it is served, but a summons only from the 
hour at which it is made retumablSf so that if the 
time for pleading expires to-day, and a summons for 
further time served to-day be not returnable till 
after the judgment office opens on the morrow, the 
plaintiff may sign judgment notwithstanding the 
summons. Yet if he neglect to do so till the hour o 
the return, then he must wait till the summons has 
been either abandoned or disposed of.'' 

As a general rule a summons does not operate as when a 
a stay of proceedings, unless it be a part of the operates as a 
application " why in the meantime all further pro- SSdings!^ 
ceedings should not be stayed," nor does an order . 
unless it so expresses. The exceptions are— where 
the applicant has to take the next step, and the 
application relates to the time or mode of taking 
that step, as where the summons is for time to 
plead, for leave to plead several matters, to strike 
out a count, and to cases where a stay of proceed- 
ings is necessarily implied (c). 

The summons (in almost every case) is issued as Return, frc. 
a matter of course by the Judge's clerk, and should ' "»™®°»- 

(a) Phillips y. Birch, 4 Man. & Gr. 403. 

(ft) Reg. Gen. H. T. 1853 (rule 160). 

(c) Vide Stephen's Lush's Practice, 2nd ed. p. 671. 
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be entitled in the cause, and bear date the day, 
month and year upon which it is issued, although it 
has been held, that, if the time of its return clearly 
appear, any other date is immaterial ; as, if the re- 
turn be to-morrow at eleven o* clock , the party 
summoned is bound to attend the Judge at eleven 
o'clock on the day afler its reception. 

The summons calls upon the opposite party, '' his 
attorney or agent," or if the opposite party be an 

attorney, then upon " Mr. , or his agent," to 

*' attend me at my chambers in Rolls-gardens, Chan- 
cery-lane," to-morrow at eleven o'clock in the fore- 
noon, to show cause why, &,c., and is signed by the 
clerk with the Judge's name. It purports to be 
issued under the seal of the chambers, but there 
being no legal seal known to the Judge's chambers, 
the absence of this formality has no effect on the 
instrument itself. It is usually made returnable 
the following day, and unless by consent cannot be 
made returnable at an earlier period. Its return 
is, at the hour when the Judge will be in attend- 
ance, except in the case of summonses for time to 
plead, where the plaintiff is in a position to sign 
judgment the next day against the defendant ; where 
such is the case the Judge's clerk has in vacation 
the power to make the summons returnable at an 
earlier hour, and the Judge himself will do so 
during term. 

When a summons is made returnable, either by 
the Judge or by his clerk, at an hour when there 
is no Judge in attendance, it is usual, but not abso- 
lutely necesisary, for the summoning party to inform 
his opponent that the summons cannot be heard at 
the hour of its return ; but should the party sum- 
moned attend, the hearing will^ with or without 
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consent^ be adjourned until the hour of the Judge's 
arrival. 

The summons should explicitly set out the nature How the 
of the relief sought at the Judge's hands, in order Ho^^^ 
that if the other side cotisent thereto, or do not ^*^' 
attend at the return thereof, or if the Judge, upon 
hearing, simply indorses the word ** order," the 
summoning party may obtain the necessary order 
as a mere echo of the summons ; for in neither of 
these cases is the Judge's clerk permitted, in draw- 
ing up the order, to extend or vary its terms upon 
any yerbal explanations of the person requiring it. 

With reference to this last observation, it may be 
remarked, that by Reg. Oen. H. T, 1853, Reg. 
136, it is ruled, that '^ where a summons is obtained 
to set aside proceedings for irregularity, the several 
objections intended to be insisted upon shall be 
stated therein ;" the object being that the party, 
whose irregularity is complained of, may be 
aware of the allegations he has upon attendance 
to answer. 

It is by no means unusual for a summons to be summons 
taken out in blankj the general nature of the pro- bink. ^° 
posed filling up being previously made known to 
the clerk issuing the same, in whose discretion it 
remains to fill up the summons himself, (which, 
however, he is bound to do if the applicant desires 
it,) to issue the same in blank, or to .decline to issue 
the document at all. The idea is very common, but 
altogether erroneous, that a summons can be taken 
out for any purpose whatever ; the true test of its 
propriety is, whether an order can, in the event of 
an affidavit of service and non-attendance being 
presented, be drawn up upon it. If it cannot the 
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Costs of 
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Affidavits. 



summons ought not to issue, although it does not 
necessarily follow that upon every summons not 
attended bj the opposite party an order will be 
drawn up without an affidavit of merits. 

The summons, having been duly obtained, must 
be copied, and a true copy served upon the oppo- 
site party. By Reg. Gen. H. T. 1853, Rule 164, 
and Rule East. T. 1856, '^ service of summonses, 
&c., shall be made before seven o'clock p.m. ; if 
made afler that hour the service shall be deemed as 
made on the following day, . . • excef )t on Sa- 
turdays, when it must be made before two o'clock ; 
if made after two o'clock the service shall be deemed 
as made on the following day. The service need 
not be personal, nor need the original be shown 
even if demanded. Should it be intended by either 
side to argue the matter by counsel, it is their duty 
to give notice thereof to the other side ; and if such 
notice be omitted the Judge will (if desired so to do) 
postpone the hearing, and most likely make the 
party omitting to give notice pay the costs of 
attendance. It may be remarked, also, that should 
the Judge refuse or omit to certify for counsel, 
the Master will not allow their costs as between 
party and party. (Reg. Gen. H. T. 1853, Reg. 6.) 

Although, in strictness, counsel are not heard at 
chambers during Term, this rule is almost daily 
broken through. 

Where affidavits are intended to be used upon the 
hearing of a summons, copies thereof must be de- 
livered to the other side in sufficient time to permit 
others in opposition to be drawn up if it be deemed 
necessary, and time to draw up these opposing 
affidavits is demandable as a matter of right when 
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there have been no such copies delivered, or in- 
sufficient time allowed to prepare others in answer. 
Copies of the affidavits in reply are frequently given 
as a matter of courtesy, but cannot be demanded as 
of right. 

Every summons required during the progress of 
a cause, should in strictness be taken out from the 
chambers of one of the Judges of the Court in 
which the action is brought ; but, although it may 
not issue from a Judge of such Court, it will be no 
less imperative upon the party served with it to 
attend upon its return, at the chambers of the Judge 
in whose name the summons is issued. 

Either upon the day before the return of the Kiing tum- 
summons, or on the return day itself, the party 
taking it out should place upon the proper file, at 
the Judge's chambers, the original summons, a 
copy thereof, or, which is more usual, a paper con- 
taining the name of the attorney or title of the cause. 
At the hour of the Judge's attendance the file will 
be called over and the summonses numbered con- 
secutively, according to their order of priority upon 
the file, and in such order will attend before the 
Judge. Should a party omit so to file his sum- 
mons, &c., he will not receive a number until the 
file has been called over. Except during the Cir- 
cuits, when one Judge only is in attendance for all 
the three Courts, there is no file for Counsel : they 
are usually heard one hour afler the time fixed for 
the Judge's attendance ; and the counsel themselves 
admitted into the Judge's room immediately upon 
their anival. 

It is also unnecessary to file summonses which 
have, on a previous occasion, been adjourned by 

o 
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the Judge, the parties in such cases being admitted 
and heard before the disposal of the ordinary sum- 
znonses. 

Attendance. Where both parties duly attend in person or by 
attorney, at the hour fixed for the return of the 
summons, and go before the Judge, he hears their 
respective statements, reads, or hears read or re- 
ferred to, the affidavits used in support thereof, and 
then indorses upon the summons a minute from 
which his clerk afterwards draws up a formal order. 

17 & 18 Vict. Should it become necessary, the Judge niay, 
upon '^ the hearing of any summons, upon such 
terms as he may think reasonable, from time to 
time order such documents as he may think fit to 
be produced, and such witnesses as he may think 
necessary to appear and be examined vivd voce^ 
either before himself or before the Master, and 
upon hearing such evidence, or reading the report 
of such Master, may make such order as may be 
just. And the judge may by such order, or any 
subsequent order, command the attendance of the 
witnesses named therein for the purpose of being 
examined, or the production of any writings. or 
other documents to be mentioned in such order. . . . 
and the Master may adjourn such examination 
from time to time as occasion may require, and the 
proceedings upon such examination shall be con- 
ducted and the depositions taken down as nearly as 
may be in the mode now in use with respect to the 
vivd voce examination of witnesses under the 
Statute 1 Will. IV. c. 22." 

Adjourn- It is hardly necessary to mention that the Judge 

raentby , . n /. n * ,. i i . « 

Judge. has in all cases lull power to adjourn the hearing of 
any summons, as often and to such days as may 
appear to him fit and proper. 
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Where a summons has been properly taken out, order on an 
and duly attended by the party taking it out, but serriceand 
not by the opposite side, it is the duty of the person SSce? 
attending the summons to remain at the chambers 
from, which it issued " half an hour next immedi- 
ately following the retuni thereof (Meg, Gen. 
H, T. 1853, Reg, 154) ; and if no one during 
that time attends to oppose the application, an order 
will be drawn up as a matter of course, embodying 
the terms of the summons, upon the production of 
an affidavit of " service and non-attendance" (a). 

Notwithstanding, however, that by a rule of 
Court (Reg. Gen. H. T. 1853, Reg. 153) it is de- 
dared, that '^ the party taking out a summons shall 
be entitled to an order on the return thereof, unless 
cause is shown to the contrary," there are particular 
cases in which something beyond a mere half-hour's 
attendance is required to sanction the issue of the 
order. Where, for instance, the summons asks 
for something, to the granting of which the Judge, 
as well as the opposite party, may object, as for 
leave to plead Several Matters, an application to the 
Judge is necessary ; and where by statute, rule, or 
the ordinary practice at Chambers, certain matters 
must be deposed to in order to give the Judge 
authority to issue the order, in such case an affi- 
davit of merits, as well as one of service and non- 
attendance, will be required. 

Where the opposing party duly attends the re- where party 
turn of the summons, and default is made on the attends. 
part of the applicant, a simple attendance at the 

(a) Appendix No. 43. 

g2 
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return thei'eof is alone required; after which, the 
summons may be treated as abandoned, and if it be 
considered desirable, a summons may be taken out 
by the attending party for his costs of attendance. 
Where there Where, upon attendance by both parties pursuant 
at chamben. ^^ ^^^ summons, no Judge is found at chambers, 
the application stands ipso facto adjourned until 
the hour of the Judge's arrival. 

Where the further hearing of the summons is 
adjourned by the Judge himself, both parties are 
bound to attend at the day and hour of adjourn- 
ment ; and if either fail, the penalty for the omis- 
sion will be the same as if a fresh summons had 
been taken out, and served for the adjourned hear- 
ing. 
Adjouni. Where the parties by mutual consent adjourn the 

™J°* ^^ ®®°' summons, similar rules govern such adjournment; 
the only difference between applications adjourned 
by the Judge and by parties being, that the parties 
to the former are admitted before the ordinary sum- 
monses are disposed of, and those to the latter only 
in the order in which their names have been placed 
on the file, 
consentf to With reference to consents granted by the parties 
®' ®"* themselves or their attorneys, there are certain 
cases in which the bare consent of the opposite 
party to an order being drawn up is sufficient for 
the issuing of such order ; there are others in which 
an affidavit verifying the consent is required, while 
in a third class of cases, in addition to such consent 
and affidavit, the Judge's fiat is deemed necessary 
before the order is issued. 

It is almost impossible to place under one or other 
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of these three heads all the applications coining to 
the Judge's chambers ; and where a consent has 
been given, and there is a doubt whether or not 
anything further is necessary in order to obtain an 
order, it is best to apply for information to a Judge's 
Chamber clerk. 

All consents to the signing of judgment against ConMnts to 
a defendant must be by Beg. Gen. H. T. 1863, mS?'^''**" 
reg, 155, filed at chambers, and, as a general rule, 
aU consents are so filed. 

In actions where the defendant has appeared by 

attorney, no " such order (i. c, order for signing 

judgment) shall be made unless the consent of the 

defendant be given by his attorney or agent." (Reg, 

Gen. H. T. 1853, reg. 156.) 

Where the defendant has not appeared, or has conwnta by 

1 . 1 1 1 11 1 <■ defendant in 

appeared m person, no such order shall be made penon. 
unless the defendant attends the Judge, and gives 
his consent in person, or unless his written consent 
be attested by an attorney acting on his behalf, ex- 
cept in a case where the defendant is a barrister, 
conveyancer, special pleader, or attorney. {Reg, 
Gen. H. T. 1853, reg. 157.) 

The attendance of the defendant '^ before the 
Judge" spoken of in the above rule is really an at- 
tendance before the Judge's clerk simply, so that 
such consent can be given at any time when the 
chambers are open. 

No consent is in any case effective until the order 
granted upon it is drawn up and served on the oppo- 
site party, and if the person to whom it is given pre- 
maturely act upon it, before drawing up the order, or 
service thereof, his proceeding may be set aside for 
irregularity. 

Where a consent is given to a Judge's order of 



party. 
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any descriptiony the party consenting preclades 
himself from making any subsequent objection to 
such order, excepting on the ground of its deviating' 
from the terms of the consent itself. 
How order Where the Judee upon the hearing: makes the 

enforced by , ... . 

opposite minute for an order, it is optional with the party taking 
out the summons to draw up such order or not, and 
should any part of the Judge's decision be in favour 
of the party summoned, his only method of obtain- 
ing the benefit thereof seems to be that of taking 
out a cross summons asking for the relief already 
granted. Even whiere the order is duly drawn up 
and signed by the Judge, it is not effective until 
actually served, after which the party served with 
it can compel its performance, if necessary, by at- 
tending at the Judge's chambers with the copy 
order served upon him, and taking out a dupli- 
cate order, a copy of which he in turn must serve 
upon his opponent. 

Thus if an order be made at the instance of the 
plaintiff to refer a cause to the determination of the 
Master, and the plaintiff, after drawing up and 
serving such order, omits to further proceed upon 
it, the defendant can, if he pleases, draw up a du- 
plicate order of reference— attend with such duplicate 
order before the Master, and obtain an appointment 
for hearing the referred cause, to which the plaintiff 
will be bound to attend. 

The service of the order should be as early as 
possible, otherwise the opposite side may treat it as 
being abandoned. If in town, the service should 
be on the same day, and in all cases in which a 
Term elapses between the granting of an order and 
the proceeding thereupon, the order may be treated 
as abandoned. 
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Application to chanqe the Venub. 

In all transitory actions, the plaintiff has a right Transitory 
to lay the venue where he pleases, and the defend- 
ant has also a right to apply for and to ohtain an 
order, upon what is called the common affidavit (a), 
to change such venne to the county in which the 
cause of action really arose. 

The only exceptions to the ahove general rule 
are: — 

1. Where the assertion that ''the cause of action, 
if any," arose within a different county, is contra- 
dicted by the nature of the action itself. 

2. Where the action is brought upon a bond, 
any instrument under seal, an award, a banker's 
cheque, or any description of bill or note. 

3. Where the plaintiff, being an attorney, barrister, 
&c., has laid his venue in Middlesex, in which case 
he has a right to retain it in that county. 

4. Where the plaintiff would be defeated or de- 
layed by such removal of the venue. 

With the above exceptions, an application by the 
defendant to change the venue in a transitory action 
may be made on the common affidavit at any time 
before issue joined, except the defendant be himself 
tinder terms " to take short notice of trial if neces- 
sary," in which event the order will not be made, 
even although the application be to try in a county 
having earlier Assizes than that in which the venue 
is laid. 

The affidavit should be made by the defendant Affldsvit. 
himself, and where this is not done, the deponent 

(a) See Appendix No. 44. 
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shoald Btate his own special knowledge of the tnith 
of the allegations therein. 

speew Where the application is made after issue joined, 

or in the exceptional cases jast noticed, it must be 
supported by affidavits containing special circum- 
stances relating to such removal, the sufficiency of 
which to effect the object in view will be determined 
by the Judge. These special affidavits should be 
drawn with care, and should contain all the matters 
with which the application is intended to be sup- 
ported, as no affidavits in answer to the statements 
or affidavits of the plaintiff will be allowed. 

Local aetionf. With respect to local actions, the plaintiff must, 
at his peril, lay the venue in the county where the 
cause of action arose, and the same rule applies 
to all penal actions, and actions brought against 
public officers for anything done or omitted to be 
done in the execution of their office. 

Where two or more local actions arising in dif- 
ferent counties are joined under the authority of 15 
& 16 Vict. c. 76, s. 41, the plaintiff may lay his 
venue in either county. 

Suggestion to Althou£ch in a local action the venue cannot be 

DO entered on 

tba record, changed unless by consent of the parties, a similar 
object can be effected in many cases by virtue of an 
important provision contained in 3 & 4 Will. lY. 
c. 42, the twenty-second section of which Statute 
enacts:— ''That in any action depending in any 
one of the Superior Courts," the venue in which is 
by law local, the Court in which such action shall 
be depending, or any Judge of any of the said 
Courts, may, on the application of either party, 
order the issue to be tried or a writ of inquiry to be 
executed in any other county or place than that in 
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mrhich the venue is laid, and for that purpose any 
such Court or Judge may order a suggestion to be 
entered on the record that the trial may be more 
conveniently had, or writ of inquiry executed, in 
the county or place where the same is ordered to 
take place (a). 

The application made in order to take advantage 
of the power contained in the section must of course 
be supported by special affidavits, and must also be 
made after issue joined. 

Where it is believed upon good evidence that a Trial in the 
iair and impartial trial of a local action cannot be ing county!' 
had in the county where the cause of action arose, 
application may be made for an order upon the 
sheriff to summon the jury for the trial of the issue 
from the next adjoining county, and the Judge has 
a Common Law power to order a suggestion that 
such fair and impartial trial cannot probably be 
had, and to order the jury to be summoned from 
such adjoining county. 

An ex parte application to change the venue will 
not under any circumstances be entertained, the 18th Rule. 
rule of the Meg. Oen. H. T. 1853, directing that 
^' no venue shall be changed without a special order 
of the Court or a Judge, unless by consent of the 
parties." 

It remains only to remark, that where the applica- 
tion to change the venue is made by the plaintiff, 
it must be supported by special affidavits in the or- 
dinary way. 

(a) Appendix No. 45. 
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Applications to kxamine Witnesses pbb- 

PARATORY TO TrIAL, &C. 

18 G«o. 3, c. By the 13 Geo. III. c. 63, extended by the 1 
Commission Will. IV. c. 22, the examinations of witnesses re- 
the colonies, s^^^ng i" India, or in any colonies, islands, planta- 
tions and places under the dominion of the Crown 
in foreign parts, necessary upon any ciyil or criminal 
trial in this country, are obtainable by the issue of 
a Commission directed to a Court of competent 
jurisdiction in the country or place where the wit- 
nesses reside. 

The application for such a commission must be 
to a Court of Common Law at Westminster, and 
not to a Judge at chambers, and need not therefore 
be otherwise than incidentally mentioned. 
1 Will. 4, c. The evidence of a witness residing out of the 
?f' . jurisdiction simply, as in France or Germany, must 
abroad. be obtained under a commission issued by virtue of 
the Statute of Will. IV., by a Court or Judge, and 
directed to an individual or to individuals appointed 
by such commission, authorizing such person or 
persons to examine the witnesses named in the 
commission on oath, by interrogatories or other- 
wise. 
Witness Where the witnesses reside within the jurisdictioD, 

within the _ . . , , '' 

jurisdiction, but owing to permanent sickness or other p«*manent 
infirmity are unable to attend at the trial, or where 
they are about to leave the country prior to the 
trial, their examination is taken by virtue of a rule 

Judge's . of Court or order of a Judgey directing the exami- 

order. " . i . • t . 

nation upon oath upon interrogatories or otherwise 
of such witness before the Master of the Court, or 
other person or persons to be named in such rule or 
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order, at any place the Judge may appoint for that 
purpose, and the Judge is empowered "in and by the i wm. 4, c 
first rule or order, or in and by any subsequent rule 
or order, to command the attendance of any person 
to be named in such rule or order, for the purpose 
of being examined, or the production of any writings 
or other documents to be mentioned in such rule or 
order/' 

The order directing the issue of a commission is 
obtained by summons and attendance in the ordi- 
nary manner, and upon production of the order at 
the proper office the commission will be drawn up. 
If the examination is to be upon interrogatories, interroga- 
copies should be delivered in good time before the 
proposed examination to the opposite party, in 
order that cross interrogatories may be prepared. 

In ordinary cases, no rule or order will issue in 
any of the above named cases before issue joined, 
nor in the case of the issuing of a commission will 
the Court or a Judge make an order varying the 
ordinary form of commission issued, without the 
consent of the parties thereto. 

The order for the issue of a commission need not 
contain the names of the proposed Commissioners, 
though of course it is indispensable that they be 
agreed upon and inserted in the commission itself 
before the same is issued; — to prevent confusion, 
however, it is at all times best to be prepared with 
the names of the agreed Commissioners upon at- 
tending the summons, in order that the same may 
be introduced into the order, and where the ex- 
amination is to take place under an order simply, 
the names of the examin^*s must be inserted therein 
before its issue. 
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crosMxami- The opposite party has in all cases a right to 
cross-examine, even if no mention is made of cross- 
exam i nation , either in the commission or order; and 
if the Commissioner or person to whom the order is 
directed, decline to permit such cross-examination, 
the proceedings will be invalid, and the examina- 
tions returned in pursuance of the direction con- 
tained in the commission or order will not be 
admisi^ibie on the trial of the issue. 
What wit- When the application is for an order to examine 
examined witnesses within the jurisdiction, it must be satis- 
J^^£cUon. fttctorily shown to the Judge that the person whose 
evidence is sought is a necessary and material wit- 
ness, and that, either he is about to quit thecoantrj, 
and will not, it is probable, be forthcoming on the 
trial of the cause, or that he is too ill to attend npon 
such trial, which latter is usually proved by a me- 
dical affidavit (a). The Judges, however, are not 
remarkably strict as to the proof of either of these 
facts prior to issuing the commission, inasmuch as 
t2^"^'*'"' ^' '® provided by the Act already cited, that ''no 
examination or deposition to be taken by virtue of 
this Act shall be read in evidence at any trial with- 
out the consent of the party against whom the same 
may be offered, unless it shall appear to the satis- 
faction of the Judge upon the trial of the cause, 
that the examinant or deponent is beyond the juris- 
diction of the Court, or dead, or unable from per- 
manent sickness or other permanent infirmity to 
attend the trial ; in all or any of which cases the 
examinations and depositions, certified under the 
hand uf the Commissioners, Master, or other per- 
son taking the same, shall and may without proof 

(a) Appendix No. 46. 
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of the signature to such certificate be received and 
read in evidence, saving all just exceptions." 

The Statute of William makes the refusal of any Raitwai of 

^. , . ^, . . J •^ witnesito 

person mentioned in the commission or order as a sttend, fto. 
witness (or directed to attend as a witness by any 
subsequent order) to so attend and be examined, 
after being duly served with the order, a contempt 
of the Court out of which such commission has 
issued, or to which the Judge issuing the order be- 
longs, but in order to bring the contumacious wit- 
ness within the Statute, an appointment of the time 
and place of attendance for examination, in con- 
formity with the terms of the commission, order, or 
Commissioners* appointment, signed by the person 
or persons, or any one of them, appointed to take 
the examination, must be also served together with, 
or af^er the service of such rule or order. It is also 
by the same Statute provided, that every person, 
whose attendance shall be required as a witness, shall 
be entitled to the like conduct-monej/ and payment 
for expenses and loss of time as upon attendance at 
a trial, and there is also a provision that ** no per- 
son shall be compelled to produce undei any rule 
or order any writing or other document that he 
would not be compellable to produce at a trial of the 
cause." 

The costs of a commission to India, or to the 
colonies, are directed to be in the discretion of the 
Court out of which such commission shall issue, 
while the costs of the commission issued to a foreign 
country, or of the order for examination within the 
jurisdiction, are directed to be costs in the cause, 
unless the Court or a Judge shall otherwise order. 
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Witness re- 
fusing to 
make an 
afiidavit. 



In addition to the different forms of examination 
already mentioned, the 17 & 18 Vict. c. 125, s. 48^ 
makes provision for the examination of '* any person 
who refuses to make an affidavitj* hy directing that 
** any party to any civil action or other civil pro- 
ceeding in any of the Superior Courts requiring 
such affidavit/' may apply by summons for an. 
order to such person to appear and be examined 
upon oath before a Judge or Master, to whom it 
may be most convenient to refer such examination, 
as to the matters concerning which he has refused 
to make an affidavit ; and a Judge may, if he think 
fit, make such order for the attendance of such per- 
son before the person therein appointed to take such 
examination for the purpose of being examined as 
aforesaid, and for the production of any writings or 
documents to be mentioned in such order, and 
may therein impose such terms as to such examina- 
tion and the costs of the application and proceedings 
thereon as he shall think just." 

All the examinations hereinbefore mentioned are 
directed to be conducted according to the man- 
ner described in the already frequently cited Statute 
ofl Will. IV. c. 22. 



Applications to consolidate Actions. 

It is a well recognized principle of the Common 
Law Courts, that multiplicity of actions are not to 
be encouraged, and therefore where several actions 
have been brought by a plaintiff against the same 
defendant, grounded on the same right of action, 
the Court or a Judge will, upon application, order 
them to be consolidated, or order one action only to 
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be tried, and the others to be stayed and abide the 
event of the trial ; and will also very probably (if 
the proceedings appear oppressive) direct the plain- 
tiff to pay the costs of consolidation. Where the 
actions are brought against several defendants, the 
willingness of the Court or Judge to order their con- 
solidation appears to be considerably less, the great 
question taken into consideration being whether the 
causes of action could have originally been joined. 
The application to consolidate should in all cases Application 

'^^ ^ to be made 

be made in as early a stage of the proceedings as early, 
possible, and the order should clearly express who- ^'^®'* 
ther the actions are simply to be consolidated, or 
whether one is to be tried and the others to be de- 
termined by the event of the issue joined in the 
action tried. 

The 13th Rule of Reg. Gen. H, T. 1853 directs, Rule, 
that " Where money is paid into Court in several 
actions which are consolidated, and the plaintiff, 
without taxing costs, proceeds to trial on one, and 
fails, he shall be entitled to costs on the others up to 
the time of paying money into Court.*' 

There is a very special form of order issued ifrom Special order. 
chambers at the request of the parties in cases of 
the consolidation of several actions brought on the 
same Policy of Sea Insurance against each of the 
underwriters, making provision for every possible 
event of the trial, &c. (a) 

(a) Appendix No. 47. 
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Applications to rbcover Costs. 

The different descriptions of applications made 
to a Judge at chambers for the plaintiff in an^r 
action to be at liberty to recover his costs of suit 
are very few in number. 

We have already fully referred to the practice 
upon this subject under the Bills of Exchange Act, 
and the rules made thereoui and need here only 
mention, that where the special indorsement has not 
been made upon the writ pursuant to the rule re- 
quiring the same, the plaintiff's only remedy in case 
of the non-appearance of the defendant is by sum- 
mons and order in the usual way, the costs attendant 
upon which he, the plaintiff, will in any event have 
to pay. 
^""i"^}^?* By the 3 & 4 Will. IV. c. 42, s. 31, executors 

and adminii- ■' . ' ' 

traton. and administrators suing in right of the deceased 
are placed, in case of failure by them in the action, 
on precisely the same footing as any other persons 
with respect to the payment of costs, the only re- 
servation being, that by the special order of a Judge, 
the executor or administrator may be discharged 
from the payment of any costs. Such order will 
not, however, be made except in cases where the 
defendant has actually lured such executor or 
administrator into the action, and a mere silence on 
his part as to whether he has paid the debt owing 
to the deceased, or not, will in no way exonerate the 
plaintiff from payment of the costs. 

The application for such an order as that just 

mentioned must be by summons, supported in the 

fullest manner possible by afBdavit. 

NoMsuin By the 43 Geo. III. c. 46, s. 4, no plaintiff 

brought upon who shall have recovered judgment by verdict or 

otherwise in any action brought upon a judgment 
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recoTered in any Court in England or Ireland^ shall 
be entitled to costs of suit, except the Court in 
which such action on the judgment shall be brought, 
or some Judge of the same Court, shall otherwise 
order. 

This section, it must be remembered^ although it Jndgmentaof 
applies to judgments obtained in Inferior Courts on c^oSax^ 
which the plaintiff might have obtained execution 
by removal into a superior Court, does not apply 
to judgments recovered in any foreign or colonial 
Court, nor to other than judgments recovered by 
plaintiffs. 

The application for costs under the provision of Affidavit, 
the Statute must be supported by affidavits, from 
which it must appear that the plaintiff was unable 
to issue execution upon the original judgment in the 
ordinary manner, or. was prevented, save in the 
manner which he adopted, from realising the amount 
of the judgment sued upon^ 

The most usual applications at chambers, how- 
ever, relating to costs, are those connected with the 
9 & 10 Vict. c. 95, s. 58, the 9 & 10 Vict. c. 95, 
8. 128, the 13 & 14 Vict. c. 61, s. 11, and the 15 & 
16 Vict. c. 54, s. 4. 

The provisions of these Statutes shortly stated are 
as follows : — 

That in all cases of actions commenced in a Su- Aetiont 
perior Court afler the 14th August, 1850, "injSSSctton 
covenant, debt, detinue or assumpsit (not being an cowta^*^^*^ 
action for breach of promise of marriage,) in which 
the plaintiff shall recover a sum not exceeding 20/., 
and in cases of actions in such Courts in trespass, 
trover, and case (not being an action for malicious 
prosecution, libel, slander or seduction), in which 
the plaintiff shall recover a sum not exceeding 51,, 
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the plaintiff shall have judgment to recover such 
sum only and no costs, except in the case of a judg- 
ment by default;" unless a Judge at chambers 
shall upon summons issue an order for the recovery 
of such costs. 

Affidavit. To give the Judge the requisite authority to issue 

such an order, it must be shown to his satisfaction 
upon affidavit, either : — 

9 ft 10 Vict. 1. That the plaintiff dwells more than twenty 

miles from the defendant ; or 

2. That the cause of action did not arise wholly 

or in some material point within the juris- 
diction of the Court within which the de- 
ibid. fendant dwells, or carried on his business at 

the time of the action brought ; or 

3. That an officer of the County Court is a party 

to the action (except in respect of any claim 
Ibid. to any goods and chattels taken in execution 

of the process of the Court or the proceeds 
or value thereof) ; or 

4. That the action is an action of ejectment, or an 

action in which the title to any corporeal or 

incorporeal hereditaments, or to any toll, 

9 & 10 Vict. fair, market or franchise, shall be in question, 

or in which the validity of any devise, be- 
quest or limitation, under any will or settle- 
ment, may be disputed, or for any malicious 
prosecution, or for any libel or slander, or 
for seduction or breach of promise of mar- 
riage; or 

5. That the action has been moved into a Superior 

Court by certiorari ; or 

6. That there was sufficient reason for bringing 

such action in the Court in which it was 
brought; or * 
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7. That the County Coart had no jurisdiction. 
In all of which cases the Judge will be at liberty 
to direct that the plaintijBT do recover his costs of 
suit (a). 

Application for Plaintiff to give Security 

FOR Costs. 

The two particular cases in which the plaintiff 
will be compelled to give security for the defend- 
ant's costs are : — 

1. Where the plaintiff resides out of the lurisdic- in what cases 

* •* security v.iil 

tion^ and be ordered. 

2. Where, owing to the plaintiff's insolvency or 

extreme poverty, the action is being carried 

on by another in his name. 15 & 16 Vict. 

c. 76, s. 142. 

In either of these cases the Judge will, upon 

application by summons supported by affidavit (6), 

order all further proceedings in the cause to be 

stayed, until security for the defendant's costs is 

given, to the satisfaction of one of the Masters of 

the Court. 

The application must be made after the defend- when appii- 

.■ tit*' ••11^ cation must 

ant s appearance, and before issue jomed between be made. 
the parties, and as to the first of the two particular 
cases above cited there are certain restrictions. 

Where the plaintiff resides out of the jurisdiction. Plaintiff re- 

X V I, IJ- ^ ' ^ siding out of 

owing to his holding some permanent appointment jurisdiction. 
there, or where he is a soldier, sailor, or mariner trad- 
ing between a port in and a port out of the jurisdic- 

(a) For forms of affidavits vide Appendix, Nos. 48| 49, 
and 50. 
(6) Appendix No. 49. 



140 A HANDY BOOK FOR THB 

tioDy he will not be compelled to give secarity. A 
distinction too is drawn between an alien and a 
denizen out of the jurisdiction, the former being re- 
quired to give security in every case, the latter 
being relieved from the burden in the cases above- 
mentioned and also when a Peer of the Realm. 
Assignees of Where the assignees of a bankrupt, after giving 
in due course under the Judge's order security for 
the defendant's costs, afterwards neglect or refuse to 
continue the action, the defendant may within eight 
days after such neglect or refusal plead the bank- 
ruptcy, 15 & 16 Vict. c. 76, s. 142 ; but it has been 
held, that this clause does not apply to actions com- 
menced after the insolvency of the plaintiff. (iSton- 
ton V. Collier, 3 £. & B. 274.) 



Application for Direction to a County 
Court Judqe to perform any Official 
Duty. 



c. 108. 



i9&j2ovict. Prior to the passing of the Statute 19 & 20 Vict, 
c. 108, the only method of compelling a County 
Court Judge to perform any official duty, such as 
signing an appeal from his own decision to that of 
a Superior Court was by writ of mandamus ob- 
tained from the Court of Queen's Bench in the 
ordinary manner. 

By section 43 of the Act just mentioned, it is 
directed, that ** no writ of mandamus shall hence- 
forth issue to a Judge or an officer of the County 
Court for refusing to do any act relating to the 
duties of his office ; but any party requiring such 
act to be done may apply to any Superior Court or 
a Judge thereof, upon an affidavit of the facts, for a 
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role or order calling upon such Judge or officer of 
a County Court, and also the party to be affected 
by such acty to show cause why such act should not 
be done ; and if aAer the service of such rule or 
summons good cause shall not be shown, the Superior 
Court or Judge thereof may by rule or order direct 
the act to be done, and the Judge or officer of the 
County Court, upon being served with such rule or 
order, shall obey the same on pain of attachment ; 
and in any event the Superior Court or a Judge 
thereof may make such order with respect to costs 
as to such Court or Judge shall seem fit. 

" 44. When any Superior Court or a Judge 
thereof shall have refused to grant . • • . such rule or 
order, no other Superior Court or Judge thereof 
shall grant such rule or order ; but nothing herein 
shall affect the right of appealing from the decision 
of the Judge of the Superior Court to the Court 
itself, or prevent a second application being made 
for such rule or order to the same Superior Court 
or a Judge thereof, on grounds different from those 
on which the first application was founded." 



Application for Attorney to deliver his 

Bill of Costs, &c. 

The " Attorneys and Solicitors' Act" (the 6 & 7 e & 7 vict. c 
Vict. c. 73, s. 37) provides, that " it shall be lawful ' '* 
for any Superior Court, or a Judge thereof, in any 
case in which business by an attorney has been 
transacted in a Common Law Court, or in any Court 
whatever other than the High Court of Chancery, 
any other Court of Equity, or in any matter of 



142 A HANDY BOOK FOR THE 

bankruptcy or lunacy, to make an order for the 
delivery by any attorney or solicitor, or the executor, 
administrator or assignee of any attorney or solici- 
tor, of a bill of fees, charges and disbursements, 
which bill shall either be subscribed with the proper 
hand of such attorney or solicitor, or (in case of 
partnership) by any of the partners, &c., and to 
direct by such order the delivery up of deeds, docu- 
ments or papers in his possession, custody or power, 
or otherwise touching the same." 
Action not to Until the expiration of one month following the 
menced delivery of such bill (whether the delivery has been 
month. voluntarily or pursuant to order) the attorney or 
solicitor is restrained from commencing any pro- 
ceedings thereupon against the party chargeable, 
and during such month the party chargeable may 
take out a summons calling upon the attorney or 
solicitor to show cause why his bill should not be 
referred to the Master for taxation, and such bill 
will be referred accordingly without any money 
being brought into Court, and with a direction 
to the attorney or solicitor restraining him from 
commencing any action or suit touching such de- 
mand pending such reference. 
Order of re- Jq casc no such application by the party charee- 

ference after . . r j o 

a mouth. able shall be made within such month, then the 
order of reference may be made upon the appli- 
cation, either of the party chai^eable or of the 
attorney or solicitor himself, with such directions 
and subject to such conditions as the Court or a 
Judge may think proper, and the Court or Judge 
may restrain the attorney or solicitor from com- 
mencing or prosecuting any action, &c. ; it is pro- 
vided, however, that no such order shall be made 
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upon the applicatioD of the party chargeable, after 
a yerdict shall have been obtained or a writ of in- 
quiry executed in any action for the recovery of the 
demand made by such bill, or after the expiration 
of twelve months after such bill shall have been de- 
livered, kc.f except under special circumstances 
to be proved to the satisfaction of the Court or 
Judge. 

By the same section there is a direction that costs of le- 
every order above mentioned shall direct the taxed, 
taxing officer to tax the costs of the reference^ 
and certify what, if any thing, is due both upon 
the original bill and for the costs of the reference 
between the parties ; and a further direction that 
where upon the reference one-sixth of the bill of 
costs shall be taxed off, the attorney or solicitor 
shall pay the costs of the reference and taxation, 
and that where less than one-sixth shall be taxed off, 
then that the party chargeable shall pay such costs 
of reference and taxation, with a provision, how- 
ever, that such taxing officer shall in all cases be 
at liberty to certify specially any circumstances re- 
lating to such bill or taxation, and that upon such 
certificate the Court or Judge may make such order 
as they or he may think right respecting the pay- 
ment of the costs of such taxation, and lastly a 
power is given to the Court or Judge in all cases 
of reference for taxation, not being of the special 
nature already described, to give any special direc- 
tions relative to the costs of such reference. 

The application to tax should be made to the Application 
Court or a Judge of the Court in which the princi- 
pal part of the business charged for in the bill has 
been transacted, although it seems that if no part of 
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the business has been connected with a suit in a 
Superior Court, the application maj be made to any 
Superior Court or Judge. 

The 43rd clause of the Statute referred to enacts, 
that all applications made to refer any bill, &c., 
shall be made ** In the matter of" such attorney or 
solicitor, and also that the certificate of the taxing 
officer shall, unless it be set aside, be final and con- 
clusive; and in case any such reference be made in 
any Court of Common Law, that it shall be lawful 
for such Court or a Judge thereof to order judgment 
to be entered up for the amount certified with costs, 
unless the retainer shall be disputed, or to make 
such other order thereon as such Court or Judge 
shall deem proper. 

Discovery of Documents. 

Common The Superior Courts not unfrequently compelled 

the discovery of documents between the parties to 
a suit, prior to any statutory authority on the sub- 
ject, and solely by virtue of their Common Law 
jurisdiction. 

Their power, however, was very restrained in 
this particular, and as a general rule, limited by the 
two restrictions hereafter to be noticed, discovery 
was onlv allowed when the document was in the 
possession of the opposite party or his agent, and 
where disobedience to a *' notice to produce" would 
entitle the party giving it to prove the document by 
secondary evidence. 

The limitations just mentioned were: — 
1st. That the person seeking the production of the 
instrument must be a party thereto in fact or interest, 
and 



Law 
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2ndl7. That the adverse party must hold the docu- 
meDt in question, upon a trust, express or implied, 
to produce when necessary for the use of the party 
demanding it. 

Matters were in this condition when the 14 & 15 ^* * ^* 7*<^*- 

c. 99, 8. 6. 

Vict. c. 99 passed, the sixth section of which Statute 
enacted that — 

*' Whenever any action or other legal proceeding 
shall henceforth be pending in any of the Superior 
Courts of Common Law at Westminster or Dublin, 
or the Court of Common Pleas for the County 
Palatine of Lancaster, or the Court of Pleas for the 
County of Durham, suph Court and each of the 
Judges thereof may respectively, on application 
made for such purpose by either of the litigants, 
compel the opposite party to allow the party making 
the application to inspect all documents in the cus« 
tody or under the control of such opposite party 
relating to such action or other legal proceeding, 
and, if necessary, to take examined copies of the 
same, or to procure the same to be duly stamped, in 
all cases in which, previous to the passing of this 
Act, a discovery might have been obtained by filing 
a bill or by any other proceedings in a Court of 
Equity, at the instance of the party so making 
application as aforesaid to the said Court or Judge." 

In an application under this section, it must Affidavit. 
clearly appear — 

Ist. That " an action or other legal proceeding" 
is actually pending in the Court. 

2ndly. That certain documents relating imme- 
diately to the suit or proceeding are in the custody 
or under the control of the opposite party, and 

H 
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Srdly. That the case is one in which a discovery 
would have been granted by a Court of Equity (a). 
The general practice of the Courts under the au- 
thority of this Statute may be very shortly ex- 
pressed. The real point considered appears to be 
whether the inspection required is bond. £de neces- 
sary to the due conduct of the cause, or merely 
intended as a " fishing application/' to discover the 
nature and strength of the case of the opposing 
party : if the former, all other matters being regular, 
the application is almost invariably granted, the 
costs of such application being made costs in the 
cause, and the costs of inspection and copying being 
paid by the applicant ; if the latter, an order is in- 
variably refused. It need hardly be added that 
the summons for inspection must always be sup- 
ported by affidavit. 
17 & 18 Vict. By the 60th section of the 17 & 18 Vict, c, 125, 

c. 125 8 50 

the power of the Courts and Judges with respect to 
the inspection of documents is very greatly ex- 
tended, that section provides that ; — 

'* Upon the application of either party to any 
cause or other civil proceeding in any of the Superior 
Courts, upon an affidavit by such party of his belief 
that any document to the production of which he is 
entitled for the purpose of discovery or otherwise, 
is in the possession or power of the opposite party, 
it shall be lawful for the Court or Judge to order 
that the party against whom such application is 
made, or if such party is a body corporate, that some 
officer to be named <^ such body corporate, shall 
answer on affidavit, stating what documents he or 

(a) Appendix No. 50. 
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they has or have in his or their possession or power 
relating to the matters in dispate, or what he knows 
as to the custody they or any of them are in, and 
whether he or they ohjects or object (and if so, on 
what grounds) to the production of such as are in 
his or their possession or power; and upon such 
affidavit being made the Court or Judge may make 
such further order thereon as shall be just.'' 
The applications made under the latter Statute when appii- 

Cfttions are to 

may be before plea pleaded, and should an order be made. 
for inspection be made after the hearing and deter- 
mination of such application, it will be no defence 
against such order to urge that the documents sought 
to be examined are such as the opposite party is 
priyileged from producing, such defence being 
maintainable on the hearing of the summons for 

The provisions of the Statute last cited have been 
generally recognised to apply simply to ducovery^ 
nor is the somewhat equivocal expression, ^' such 
further order thereon as shall be just,'' permitted to 
affect the integrity of the clause 6 of the 14 & 15 
Vict. c. 99, under and in accordance with the pro- 
visions of which alone, an order for the inspection 
and copying of documents will be issued, except 
where such inspection is obtainable by virtue of the 
Common Law power of the Judges already men- 
tioned. 



Application for an Intebpleader Order. 

There are two particular classes of cases in wfiich when an 
an application to interplead is the proper method of order issues. 
proceeding : — 

h2 
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Ist. Where a stakeholder has made upon him 
two or more conflicting claims to the stake in his 
possession, upon the respective merits of which claims 
he cannot or does not choose to decide. 

2ridly. Where a sherifi^, having seized goods in 
pursuance of a writ of fieri facias issued for that pur- 
pose, has the claim of the judgment creditor to, or 
the property of the judgment debtor in, such goods 
disputed by one or more claimants, upon whose 
claims he has under no circumstances any legal au- 
thority to decide. 

The application and remedy in both these cases 
are very similar. 
1 & 2 wm. 4, As to applications by stakeholders the Statute 
stakeholder. ^ ^^ Will. IV. c. 58, provides : — " That upon ap- 
plication made by or on the behalf of any defendant 
sued in any of the Superior Courts of Law at 
Westminster, in any action of assumpsit, debt, de- 
tinue, or trover, such application being made afier 
declaration and before plea, by affidavit (a) or other- 
wise, showing that such defendant does not claim 
any interest in the subject matter of the suit^ but 
that the right thereto is claimed or supposed to be- 
long to some third party who has sued or is expected 
to sue for the same, and that such defendant does 
not in any manner collude with such third party, 
but is ready to bring into Court or to pay or dispose 
of the subject matter of the action in such manner 
as the Court (or any Judge thereof ) may order or 
direct, it shall be lawful for the Court or any Judge 
thereof to make a rule or order calling upon such 
third party to appear and to state the nature and 

(a) Appendix No. 51. 
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particulars of his claim, and maintain or relinquish 
his claim^ and upon such rule or order to hear the 
allegations as well of such third party as of the 
plaintiff, and in the meantime to stay the proceed- 
ings in such action, and finally to order such third 
party to make himself defendant in the same or 
some other action, or to proceed to trial on one or 
more feigned issue or issues, and also to direct 
which of the parties shall he plaintiff or defendant 
on such trial ; or (with the consent of the plaintiff 
and such third party, their counsel or attorneys) to 
dispose of the merits of their claims and determine 
the same in a summary manner, and to make such 
other rules and orders therein as to costs and all 
other matters as may appear to he just and rea- 
sonable/' 

The fourth and fifth sections of the same Statute Appeal. 
give a power of appeal from the decision of a 
Judge at chambers to the Court in interpleader 
matters, and also a discretionary power to the Judge 
at chambers to refer the matter to the Court in the 
first instance. It should be remarked, however, 
that where by consent the Judge summarily dis- 
poses of the rights of the parties at chambers, there 
is no appeal from his decision to the Court, and also 
that such summary disposition can only take place 
b^ consent of both parties. 

Upon an interpleader application under the above 
Statute, it must be shown to the satisfaction of the 
Judge by affidavit or otherwise : — 

Ist. That the stakeholder has been sued for the Affidavit. 
recovery of some specific chattel or its value, or for 
a debt, or some demand in the nature of a debt. 

2dly. That the action has gone on to declara- 
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tioni but that no plea or pleas has or have been 
pleaded. 

drdly. That the defendant has no interest in the 
subject matter of the action. 

4thl7. That the claimant who has not declared 
has either commenced an action or put in a legal 
claim against the stakeholder. 

6th\j. That the defend^ t does not collude in any 
manner with either of the claimants^ and is ready 
to pay the disputed amount into Court. 

Andy upon being satisfied as to the truth of these 
averments, the Judge will direct an issue to be tried, 
as mentioned in the Statute, unless by consent he 
summarily disposes of the case. 

Where the second claimant does not appear in 
pursuance of the rule or summons calling upon him 
so to do, or does not comply with the terms of any 
rule or order made after appearance, the Statute by 
section 3 directs, that '' it shall be lawful for the 
Court or Judge to declare" him, ^'and all persons 
claiming by or under him, to be for ever barred 
from prosecuting his claim against the defendant^ 
and to make such order respecting costs as may be 
just and reasonable." 

It will be observed hereafter, that by virtue of 
the provisions of a very recent Statute (23 & 24 Vict, 
c. 126) the summary jurisdiction of a Judge at 
chambers in interpleader applications is very greatly 
extended, and may be used, if applied for by either 
of the parties summoned, in all cases " where 
from the smallness of the amount in dispute, or 
of the value of the goods seized," it appears 
reasonable and proper to decide in such summary 
manner. 
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As to costs in ordinary cases, as a general rule, Costt. 
where the stakeholder makes a prompt and bon& 
fide application to a Court or Judge (and theclaim* 
ant appears), his whole costs will be allowed out of 
the sum in dispute, and such costs, together with 
those of the successful party, will in the end have 
to be paid by the party who fails. As to the allow- 
ance of costs in cases w|lere the claimant does not 
appear, the Judges are somewhat divided in their 
practice. 

The sixth section of the Statute already men« i & 2 vict. c. 

46 s. 2. 

tioned, in conjunction with the 1 & 2 Vict. c. 45, interpleader 
s. 2, places a sheriff, who has in his hands goods J^cVof a 
or chattels seized under a " fieri &cias" to which a »heriff. 
claim or claims is or are made by a person or per- 
sons other than the judgment creditor, on the same 
footing as a stakeholder is placed by the Statute, 
and gives him the same privileges of summoning . 
the contending parties by summons or rule before a 
Court or Judge as a stakeholder enjoys. 

In order that a sheriff may take advantage of the 
provisions of the Statute, it is necessary : — 

1st. That he should either have seized the de- Affidavit. 
fen^ant's goods, or have gone to the premises for 
the purpose of making a seizure. 

2nd. That if he has seized, the goods should be 
actually in his possession at the time of the appli- 
cation. 

3rd. That he should be totally uninterested in 
the result of the interpleader decision. 

4th. That an actual claim should have been 
made upon him. 

5th. That the application should be prompt. 
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Order. 



Costs. 



Costs. 



Common 
Law Pro- 
cedure Act, 
1860. 

Sect. 12. 



The usual orders made by the Judge in cases in 
which a summary decision is not given^ and an 
issue is ordered, may be reduced to three, which 
will be found in the Appendix (a), 

" If the claimant fail to appear to the inter- 
pleader rule or summons, he is barred as against 
the sherifiT, but cannot be made to pay the costs 
thereof. If having appeared he abandons his claim, 
he may be barred as against the execution creditor, 
on a rule or order to that effect being applied for. 
If the latter do not appear the Courts cannot bar 
him, but they have allowed the sheriff to withdraw, 
and have directed that no proceedings should be 
taken against him by such creditor in respect of the 
seizure of the goods claimed ; and where neither 
party appeared the sheriff was ordered to sell as 
much as would pay his expenses, and withdraw 
from the remainder." 

As regards the costs of interpleading, when at the 
instance of the sheriff, it may be mentioned that the 
sheriff is only allowed his possession money, and 
costs incurred subsequently to his application for 
the order, and these he receives from the party who 
ultimately fails, who has also to pay the whol^ of 
the costs of the successful party, whether execution 
creditor or claimant. 

The Statute 23 ^ 24 Vict c. 126, ss. 12 to 18 tit- 
clusivBy considerably extends the power of the Judges 
in interpleader applications, by permitting the Court 
or a Judge to whom any such application is made, 
to entertain and adjudicate upon the same although 



(a) Fide Appendix No. 52« 
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" the titles of the claimants to the money, goods or 
chattels in question, or to the proceeds or value 
thereof, have not a common origin, but are adverse 
to and independent one of another ;'* and also by 
permitting such Court or Judge in cases where the 
claimant makes his claim to such goods, &c. under 
a bill of sale, or by reason of a conveyance of the sect. is. 
same by way of security for a debt, to " order a 
sale of the whole or part thereof, upon such terms 
as to the payment of the whole or part of the 
secured debt or otherwise as they or he shall think 
fit." 

The same Statute directs that in cases where, 
'' from the smallness of the amount in dispute or of 
the value of the goods seized,'' it shall appear de- 
sirable so to do, the Judge may at the request of 
either party deal summarily with the application, 
and make such order with respect to the matter in Sect. 17. 
dispute, costs, &c., as shall appear to him to be 
just, such order to be final and conclusive against 
the parties. It also directs that in all cases where Sect. is. 
the question in dispute is one of law and not of fact, 
the Judge may in his discretion decide the case 
without directing an issue to be tried, or may order 
a Special Case to be stated for the opinion of the 
Court, and if the latter course is pursued, the pro- 
ceedings upon the Special Case and all matters re- 
lating to error brought upon it are to be conducted sect. le. 
as nearly as may be in the same manner as if the 
Special Case had been stated under the ordinary pro- 
visions of the Common Law Procedure Acts, 1852 
and 1854. 

Lastly, in order to secure the due enforcing of sect. is. 

'' rules, orders, matters and decisions," made in in- 

u5 
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terpleader applications under the new Statute, the 
same are directed to be entered of record, and 
when 80 entered are to have " the force and effect 
of judgments in the Superior Courts of Common 
Law." 



Examination upon Interrogatories. 
ir&i8Vict. By the 17 & iS Vict, c. 125, s. 51, it is pro- 

c 125 8 51. , . 

vided, that in all causes in any of the Superior Courts, 
by order of the Court or a Judge, the plaintiff may 
with the declaration, and the defendant maj with 
the plea, or either of them by leave of a Court or 
Judge may at any other time, deliver to the op- 
posite party or his attorney (provided such party, 
if not a body corporate, would be liable to be called 
and examined as a witness upon such matter,) in- 
terrogatories in writing upon any matter as to which 
discovery may be sought, and may require such party, 
or, in the case of a body corporate, any of the officers 
of such body corporate, within ten days to answer 
the questions in writing by affidavit to be sworn and 
filed in the ordinary way ; and any party or officer 
omitting, without just cause, sufficiently to answer 
all questions as to which a discovery may be sought 
within the above time, or such extended time as the 
Court or a Judge shall allow, shall be deemed to 
have committed a contempt of the Court, and shall 
be liable to be proceeded against accordingly." 
Proper time Althouffh either party may, by the special leave 

todeHverin- « , ^^ « t i Jt • 

terrogatoriea. of the Court or of a Judge, deliver mterrogatones 
which it is incumbent upon the opposite party to an- 
swer at any stage of the proceedings, the proper time 
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to do SO is undoubtedly with the declaration or pleas 
{Martin v. Hemming^ 10 Exch. 478), and as a 
general rule the delivery at any other period is dis* 
countenanced by the judicial authorities. These where they 

, . . may be 

interrogatories may be delivered to a foreigner re- delivered. 
siding abroad {Johl v. Youngs 25 L. J., Q. B. 23) ; 
also to a claimant in an action of ejectment, as to his 
title and the pedigree through which he claims, but 
not of the evidence by which the claimant's case is 
to be made out. (Flitchcrqft v. Fletcher, 25 L. J., 
Exch. 95.) 

The same Statute directs that the application for 
the order to deliver interrogatories shall be *^ upon 
affidavit of the party proposing to interrogate (a), Affidavit 
and his attorney or agent, stating that the deponent 
or deponents believe that the party proposing to in- 
terrogate, whether plaintiff or defendant, will derive 
material benefit in the cause from the discovery 
which he seeks, that there is a good cause of action 
or defence upon the merits, and, if the application 
be made on the part of the defendant, that the dis* 
CO very is not made for the purpose of delay ;" and 
the same section provides, ^* that where it shall hap- 
pen from unavoidable circumstances that the plain- 
tiff or defendant cannot join in such affidavit, the 
Court or Judge may, if they or he shall think fit, 
upon affidavit of such circumstances, .... allow 
and order that the interrogatories may be delivered 
without such affidavit." 

Where the interrogated party omits, without just where party 
cause, to answer sufficiently such written interroga- answer* ^ ^ 
tories, ^' it shall be lawful for a Court or Judge, at 



(a) Appendix No. 53. 



156 A HANDY BOOK FOR THE 

their or his discretion, to direct an oral examination 
of the interrogated party as to such points as they 
or he may direct, hefore a Judge or Master, and 
the Court or Judge may, by such rule or order, or 
any subsequent rule or order, command the attend- 
ance of such party or parties before the person ap- 
pointed to take such examination, for the purpose 
of being orally examined as aforesaid, or the pro- 
duction of any writings or other documents to be 
mentioned in such rule or order, and may impose 
therein such terms as to such examination." 
Costs. The costs of all proceedings under the Statute are 

directed to be "in the discretion of the Court or 
Judge by whom the rule or order is made." 



Application for Summary Relief in Eject- 
ment. 

23 & 24 Vict. By the 23 & 24 Vict. c. 126, ss. 1 and 2, it is 

C. 126, 88. 1 ^ ^. , « . « 

and 2. enacted, that " m the case of any ejectment for a 

forfeiture brought for non-payment of rent, the 
Court or a Judge shall have power upon rule or 
summons to give relief in a summary manner, but 
subject to appeal as hereinafter mentioned, up to and 
within the like time after execution executed, and 
subject to the same terms and conditions in all re- 
spects as to payment of rent, costs, and otherwise, 
as in the Court of Chancery, and if the lessee, &c. 
shall upon such proceeding be relieved, he shall 
hold the demised lands according to the lease 
thereof made without any new lease." 2. " In the 
case of a covenant or condition to insure against 
loss or damage by fire, the Court or a Judge shall 
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have power upon rule or summons to give relief in 
a summary manner^ but subject to appeal as herein- 
after mentioned^ in all cases in which such relief may 
now be obtained in the Court of Chancery under 
the provisions of the 22 & 23 Vict. c. 35, and upon 
such terms as would be imposed in such Court." 
3. " Where such relief shall be granted, the Court 
or a Judge shall direct a minute thereof to be made 
by indorsement on the lease or otherwise." 

The appeal alluded to in the first section of the Appeal. 
statute is from an order of the Judge to the Court, 
and from a rule of the Court to the decision of a 
Court of Error, and such appeals are made subject 
to certain notices, &c., mentioned in the Statute. 

Delivery of Particulars of Demand or 

Breaches. 

The 19th rule of the Reg. Gen. H. T. 1853 directs 
— ** That with every declaration (unless the writ has 
been specially indorsed under the provisions con- 
tained in the 25th section of the 15 & 16 Vict. c. 
76) delivered or filed, containing causes of action 
such as those set forth in Schedule * B' of that Act, 
and numbered from 1 to 14 inclusive, or of a like 
nature, the plaintiff shall deliver or file full particu- 
lars of his demand under such claim where such 
particulars can be comprised within three folios; 
and where the same cannot be comprised within 
three folios, he shall deliver or file such a statement 
of the nature of his claim and the amount of the 
sum or balance which he claims to be due as may 
be comprised within that number of folios, and with 
every plea of 'set-off' containing claims of a similar 
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nature as those in respect of which a plaintiff is re- 
quired to deliver or file particulars, the defendant 
shall in like manner deliver particulars of his set- 
off. And to secure the delivery or filing of par- 
ticulars in all such cases, it is ordered that if any 
such declaration shall he delivered or filed, or any 
plea of set-off delivered without such particulars or 
statement as aforesaid, and a Judge shall after- 
wards order a delivery of particulars, the plaintiff 
or defendant, as the case may be, shall not be al- 
lowed any costs in respect of any summons for the 
purpose of obtaining such order, or of the particu- 
lars he may afterwards deliver, and a copy of the 
particulars of demand and set-off shall be annexed 
by the plaintiff's attorney to every record at the 
time it is entered with the proper officer." The 
words " any costs in respect of any summons " in- 
clude the costs for any number of summonses for par- 
ticulars. {Eade v. Woodland j 27 L, T. 42.) 

The special indorsement referred to in the above 
rule (15 & 16 Vict. c. 76, s. 25), and which stands 
in the stead of any particulars of demand, is avail- 
able in all cases : ^' where the defendant resides 
within the jurisdiction of the Court, and the claim 
is for a debt, a liquidated demand in money, with 
or without interest arising upon a contract express 
or implied, or on a bond or contract under seal for 
payment of a liquidated amount of money, or on a 
Statute where the sum sought to be recovered is 
a fixed sum of money, or in the nature of a debt 
or liquidated demand, bill, cheque, or note." 
t^^Jrs^Jre The causes of action in which particulars of de- 
lecessary. mand are declared to be necessary, are : — 

1. For goods bargained and sold. 
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2. For work done and materials provided. 

3. For money lent. 

4. For money paid for defendant. 

5. For money received by defendant for the use 

of plaintiff. 

6. Money found to be due on accounts stated. 

7. Messuage and land sold and conveyed by 

plaintiff to defendant. 

8. Goodvrill, &c. to be sold and given up. 

9. For defendant's use of plaintiff's house and 

land. 

10. For defendant's use of plaintiff's fishery. 

11. For copyhold fines payable by defendant. 

12. For hire of plaintiff's goods. 

13. For freight. 

14. For demurrage. 

If in any one of these claims, the plaintiff neglect 
to deliver particulars to the defendant, the latter 
may take out a summons and obtain an order 
for their delivery, and the plaintiff will have 
to pay the costs of the summons, attendance and 
order. 

The order for particulars may be obtained by the When order 
defendant before entering an appearance, and obtained. 
(should the Judge think fit) without the produc- 
tion of any affidavit. (Meg, Gen, H, T. 1853, 
Reg, 20.) 

As usually drawn up, the order contains a clause 
directing a " stay of proceedings," without which, 
indeed, the proceedings will not by the mere issue 
of the order be stayed. By the 21st rule of Reg. 
Gen. H. T. 1853, it is ordered, that a defendant 
shall be allowed the same time for pleading after ' 
the delivery of particulars under a Judge's order 
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which he had at the return of the summons, unless 
otherwise provided for in such summons. 

If, therefore, the time for pleading be expired at 
the period the order is made, the plaintiff may, im- 
mediately upon being served therewith, deliver par- 
ticulars and sign judgment against the defendant, 
and in such cases, to avoid his doing so, it is usaal 
to take out, with the summons for delivery of par- 
ticulars, a summons for time to plead afler delivery 
of particulars. 
Signing judg- ^t should also bc carcfully remembered that the 
ScpiraUon 9ummons for particulars will of itself only prevent 
of order. ^^ signing of judgment by the plaintiff until its 
disposal, and that the time the defendant had upon 
its issue continues to run ; if, therefore, no order be 
made, the plaintiff may, immediately upon the 
summons being discharged, sign judgment agaios^ 
the defendant. 

Where the particulars delivered under the order 
are unsatisfactory, a second, and subsequently even a 
third application may be made upon summons for 
"further and better particulars," or for "further 
and better particulars with dates and items," the 
Judge making such order with reference to the costs 
of such further and better particulai's as he may 
consider advisable, usually that such costs shall be 
" costs in the cause," which they will be, if nothing 
whatever is said in the order about costs. 
Amendment The particulars delivered may be amended at 
ofparticuiars. ^^j period of the cause, the order being usually 
made subject to the payment of costs by the party 
applying, and subject to such other conditions as 
the Judge may think proper to impose. 

In any action brought for the infringement of a 
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patent, it is provided by the 15 & 16 Vict. c. 83, 
8. 41 — " that the plaintiff shall deliver with his de- 
claration particulars of the breaches complained of 
in the action, and that the prosecutor (if the pro- 
ceedings be by sci. fa. to repeal letters patent) shall 
deliver with his declaration particulars of any ob- 
jections on which he means to rely at the trial, in 
support of the suggestion in the said declaration in 
such proceedings by sci. fa. And at the trial of 
such action or proceeding by sci. fa. no evidence 
shall be allowed to be given in support of any al- 
leged infringement, or of any objection impeaching 
the validity of such letters patent, which shall not 
be contained in the particulars delivered as afore- 
said.'^ 

Discovery by Plaintiff's Attorney of the 
Profession, &c. of Plaintiff. 

" Every attorney, whose name shall be indorsed i5 & le vict. 
on any writ issued by authority of this act, shall, ^* ' *' ' 
on demand in writing, made by or on behalf of any 
defendant, declare forthwith whether such writ has 
been issued by him or with his authority or privity ; 
and if he shall answer in the affirmative, then he 
shall also, in case the Court or a Judge shall so 
order and direct, declare in writing, within a time to 
be allowed by such Court or Judge, the profession, 
occupation, quality and place of abode of the 
plaintiff, on pain of being guilty of a contempt of 
the Court from which such writ shall appear to 
have been issued ; and if such attorney shall declare 
that the writ was not issued by him, or with his 
authority or privity, all proceedings upon the same 
shall be stayed, and no further proceedings shall 
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be taken thereupon without leave of the Court or a 
Judge." 

There is no time mentioned in the Statute within 
which the application is to be made, so that, although 
it has been refused after verdict (Hooper v. jETar- 
court, 1 H. Bl. 534) it may no doubt be made during 
all the earlier stages of the proceedings, more espe- 
cially if the advisability of the application has been 
known to the defendant only a short time before its 
being made. 

An attorney is bound to give a true and deter^ 
minate answer to the demand made of him, and if 
his reply only vaguely intimates the quality, ad- 
dress, &c., of the plaintiff, proceedings will be 
stayed until better information is supplied. Where 
the plaintiff had left his residence and gone to 
Liverpool, the address given, " Peel's Coffee House, 
Fleet Street, London," was held insufficient, al- 
though accompanied by an affidavit that he was 
then residing there. (Hodson v. Gamble, 3 D. P. C. 
174.) In a second case the plaintiff's attorney re- 
ceived his instructions from Bridport, and subse- 
quently from Lynn, and under a Judge's order 
gave Bridport as the plaintiff's address, though it 
was proved he had removed to Lynn ; another order 
being obtained, he gave " Lynn" as the place of re- 
sidence, and this turaing out to be untrue, the Court 
ordered the attorney to pay the costs of the appli- 
cations, together with the costs of a motion made 
for his attachment, and stayed all proceedings in 
the action until a true address was given. (^Hariis 
V. Roller, 7 D. & L. 319.) 
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Execution against a Shareholder. 

The suing out of execution against a private in- 
dividual, on a judgment recovered against a com- 
pany of which he is a shareholder, is regulated by 
the Statute 7 & 8 Vict. c. 110, extended to joint 
stock companies with limited liability by the 18 &; 
19 Vict. c. 135. 

The 66th section of the firet cited Act declares, 
that ** every judgment, and every decree or order 
which shall be at any time after the passing of (the) 
Act obtained against any company completely re- 
gistered under (the) Act, except companies incor- 
porated by Act of Parliament or charter, or com- 
panies the liability of the members of which is 
restricted by virtue of any letters patent, in any 
action, suit or proceeding prosecuted by or against 
such company, in any Court of Law or Equity, 
shall and may take effect and be enforced, and 
execution thereon be issued, not only against the 
property and effects of such company, but also, if 
due diligence shall have been used to obtain satis- 
faction of such judgment, decree or order, by 
execution against the property and effects of such 
company, then against the person, property and 
effects of any shareholder for the time being or 
any former shareholder of such company in his 
natural or individual capacity, until such judgment, 
decree or order shall be fully satisfied. 

As regards /orwcr shareholders, the same section Former 
provides that they shall not be liable as above, un- 
less they were shareholders in the company at the 
time when the contract, &c. upon which judgment 
is obtained was entered into, or became shareholders 
whilst such contract^ &c. remained unexpired, or 
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were shareholders when the judgment itself was 
obtained, and there is a further restriction against 
execution being issued against a former shareholder 
by a provision that no such execution shall issue 
after the expiration of three years next after the 
person sought to be charged has ceased to be a 
shareholder. 

The office of a Judge at chambers, in connexion 
with the issuing such execution, is declared in sec- 
tion 68 of the same Act, which enacts : — 

" That such execution may be issued by leave of 
the Court or of a Judge of the Court in which such 
judgment, decree or order shall have been obtained, 
upon motion or summons for a rule to show cause, 
or other motion or summons consistent with the 
practice of the Court, without any suggestion or 
scire facias in that behalf, and it shall be lawful for 
such Court or Judge to make absolute or dischai^e 
such rulo, or allow or dismiss such motion, and to 
direct the costs of the application to be paid by 
either party, or to make such other order therein as 
to such Court or Judge shall seem fit . . . pro- 
vided that any order made by a Judge as aforesaid 
may be discharged or varied by the Court, on ap- 
plication made thereto by either party dissatisfied 
with such order : Provided also that no such order 
shall be made nor summons granted for the pur- 
pose of charging any shareholder or former share- 
holder until ten days' notice thereof shall have been 
given to the person sought to be charged thereby." 
Proceedings In Order to proceed under these sections, it is 

necessary n • i i » • • * 

before appii- ncccssary iirst to give the ten days notice required 
above to the person against whom execution is pro- 
posed to be issued. 
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At the expiry of such ten days, a copy notice, 
verified by an affidavit of its due service, being 
produced to the Judge's chamber clerk, a summons 
will be issued calling upon the shareholder to show 
cause why execution should not issue against him (a). 
This summons, supported by affidavit of due dili- 
gence having been inefFcLtually used to obtain 
satisfaction of the judgment from the goods of the 
company and of the shareholder s interest in such 
company, will cause an order to issue, whereby the 
shareholder's person and own private property will 
be charged as directed by the Statute, provided, of 
course, that the shareholder is not able to withdraw 
himself from the operation of the Statute. 

The proper period for making the application is Time for 
after judgment has been signed against the share- appUcation. 
holder, and before execution issues upon such 
judgment. The mere issue of a writ against ant/ one 
cannot be restricted by Act of Parliament, and in 
obedience to such writ an appearance is entered, or 
in contempt of it judgment is signed in default of 
appearance. If the application be made prior to 
signing judgment, it is presumed that the defendant 
may urge that the plaintiff is not in a position to 
issue e^f ecution, but this would be of little advantage 
to him, as the order would be made with the condi- 
tion annexed to it of the plaintiff's signing judgment. 

Application to try before the Sheriff. 

By the 3 & 4 Will. IV. c. 42, s. 17, it is enacted: 
— " That in any action depending in any of the 
Superior Courts of Law at Westminster for any 

(a) For the forms of this notice, afBdavit, &c.| see Arch- 
bold's Practical Forms, p. 645 et teq., 7th ed. 
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debt or demand in which the sum sought to be re- 
covered and indorsed on the writ of summons shall 
not exceed 20^, it shall be lawful for the Court in 
which such suit shall be depending, or for any Judge 
of any of the said Courts, if such Court or Judge shall 
be satisfied that the trial will not involve any difficult 
* question of fact or law, and such Court or. Judge 

shall think fit so to do, to order and direct that the 
issue or issues joined shall be tried before the sheriff 
of the county where the action is brought, or any 
Judge of any Court of Record for the recovery of 
debt in such county, and for that purpose a writ 
shall issue directed to such sheriff, commanding 
him to try such issue or issues by a jury to be sum- 
moned by him, &c." 

The application for a writ of trial to issue is in the 
ordinary manner by summons, and the proper period 
for making it is after issue joined^ and before the 
issue is delivered. The affidavit upon which the 
application is grounded should distinctly show that 
the amount sought to be recovered is 20/. or less, 
and that the cause of action is debt^ or something 
" ejusdem generis" with debt (a). 
To what The Court to which the writ is to be directed is 

be directed, usually the Court of the Sheriff, and it has been 
determined that a County Court, established under 
9 & 10 Yict. c. 95, is not a Court of Record within 
the meaning of the Statute. 

Even by consent of both parties, an order will 
not in strictness issue to try before the sheriff with- 
out the consent of a Judge ; and although this rule 
is sometimes departed from, the affidavit already 

(a) Appendix No. 54. 
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referred to must be produced together with the 
written consent and the pleadings, when the order 
is applied for. One reason for the Judge's own 
authority being required before issuing the order, 
arises from the fact that the Court will not review 
or set aside such order when once issued, however 
improperly the writ of trial may have been ordered. ♦ 

One effect of the establishment of the new County Effect of 
Courts was to diminish greatly the number of writs courti^ 
of trial issued to the sheriff, the relief afforded by 
the County Courts being almost identical with that 
found in a trial before the sheriff; there are still 
cases, however, in which the older relief can only 
be secured, such as where the parties dwell more 
than twenty miles asunder, where the cause of 
action did not arise wholly or in some material part 
within the jurisdiction of the County Court of the 
district wherein the defendant dwelt or earned on 
business at the time when the action was commenced, 
or where some officer of the County Court is a party 
to the action, &c. 

It should also be borne in mind that as a general 
rule no writ of trial will be issued to try before the 
Judge of the Sheriff's Court in London, or before 
the Judge of any Court of Record in which counsel 
only are heard, in a case where the amount in dis- 
pute is under 50^ 

Application to plead or reply Several 

Matters. 

Any two or more of the following pleas, viz. : — 
A plea denying any contract or debt alleged in 
the declaration, a plea of tender as to part, a plea of 
the Statute of Limitations, set-off, bankruptcy of the 
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defendant, discharge under the Insolvent Act, plene 
administravit^ plene administravit preetevy infancy, 
coverture, payment, accord and satisfaction, release, 
not guilty, denial of property belonging to plaintiff, 
leave and licence, and xon assault demesne^ may be 
pleaded together without any leave of the Court or 
Judge. (C. L. P. A. 1852, sect. 81.) 

If, however, it is desired to plead other pleas to- 
gether, an application must be made upon summons 
in the usual manner, an abstract of the pleas pro- 
posed to be pleaded being annexed to the copy 
summons served, and to the original laid before 
the Judge upon hearing, and all objections to the pro- 
posed pleas, upon the ground that they are founded 
upon the same ground of answer or defence, are 
directed to be heard and determined while the sum- 
mons itself is being disposed of. (C. L. P. A. 1852, 
sect. 83.) 
Affidavit. It is not uucommon for the Judge to call for an 

afBdavit of the truth " in substance and in fact " of 
the matter proposed to be pleaded, and this affidavit 
may be in the form set forth in the Appendix. The 
summons itself operates as a stay of proceedings 
from the hour of its return. 

Staying Proceedings. 

Where it is proved on affidavit to the satisfaction 
of the Judge, or appears by the indorsement of the 
writ of summons, that the debt for the recovery of 
which the action is brought is less than 40^., and 
where the plaintiff can avail himself of an inferior 
jurisdiction, a Judge will, upon application, order 
all further proceedings in the action to be stayed, 
and a similar course will be pursued should the 



COMMON LAW JUDQES' CHAMBERS. 169 

action have been brought against good faith, or 
without authority on the part of the plaintiff or his 
attorney. 

The more ordinary cause, however, of a stay of 
proceeding is a consent of the defendant (where 
he has pleaded) to withdraw his plea and permit 
judgment to be signed against him, or an arrange- 
ment by the plaintiff to receive the debt, or a certain 
sum ybr the debt in a single payment, or by instal- 
ments, securing himself against default on the part 
of the defendant, by obtaining an order to sign 
judgment and issue execution in case of the de- 
fendant's failing to observe his own part of the 
arrangement. 

Where such an order is obtained by consent of O'der by 

consent. 

the plaintiff's and defendant's respective attornies, 
their written consent alone is required ; where the 
defendant has appeared in person, and gives a con- 
sent, he must either have the same verified by an 
attorney attending at his request and witnessing his 
signature, or else personally attend at the Judge's 
chambers, and be examined by the clerk in attend- 
ance respecting his knowledge of the nature of the 
instrument to which he has consented. (Reg. Gen. 
H. T. 1853, reg. 156.) 

There are two forms of " orders to stay" in com- 
mon use at chambers— the short, and the long. The short order. 
former, orders " that upon payment of J6 , the 

debt for which this action is brought, together 
with" (here are inserted the particular terms of the 
consent), " all further proceedings herein be stayed ; 
and in case default be made in any or either pay- 
ment as aforesaid, the plaintiff shall be at liberty to 
sign judgment and issue execution against the de- 

I 



170 A HANDY BOOK FOB THE 

feodant for the amount ren^ning unpaid^ with costs 
of judgment and execution, sheriff's poundage, 
officers' feeSy incidental expenses, and all other pro- 
ceedingSy whether hjji.fa, or ca, sa." 
Long order. The terms of the long order are slight^ different, 
and a little more explicit. It first directs all pro- 
ceedings to be stayed, and then orders that in case 
the debt, interest, and costs, to be taxed as between 
attorney and client, are not paid, that the plaintiff or 
his executorSf S^c. shall be at liberty to sign judg- 
ment, &;c«, as in the short order, for the " amount 
remaining unpaid at the time of such default, with 
costs of judgment and registeriiig the same, and 
execution or executions, whether by fi. ik, or ca. sa. 
or both ; likewise the costs of any other writ or pro- 
ceeding which may be necessary, as also the costs 
of ruling the sheriff or sheriffs to return such writ 
or writs, sheriff's poundage, officers' fees, costs 
of levying expenses of sale, and all other incidental 
expenses. 

There is a further order that it shall not be ne- 
cessary to revive such judgment by writ of revivor 
or otherwise. 

Where a summons to ''stay" upon payment of 
a less amount than that claimed is not attended 
upon its return by the party upon whom it has 
been served, an order will not be drawn up upon 
the production of an affidavit of service and non- 
attendance, it being out of the Judge's power (ex« 
cept by consent of parties on both sides) to make 
such an order. 

Application for Time to plead, &c. 

The application for time to plead, in the ordinary 
form of the summons for that purpose, is, " Why 
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the defendant should not have a manth^s time to- 
plead herein/' or *' a month's further time/' as the: 
case may he. If it he made returnable before the* 
expiration of the time the defendant already has, it 
will operate as a stay of proceedings pending the 
application ; if returnable (ifter the defendant's time 
has expired; the plaintiff may proceed to sign judg- 
ment befoie the return of the summons, although, if 
he does not avail himself of his right, he cannot 
afterwards take any advantage of it. Where there Consent 
is no objection on the part of the plaintiff, he usually 
indorses a consent on the back of the summons, 
giving the defendant a certain definite number of 
weeks or days in which to plead ; and if this consent 
direct that the order is to be drawn up ^'as by 
Judge," the sum of 6«. 8ti^. will,, upon the subse- 
quent taxation of costs, be allowed to the plaintiff 
for his assumed attendance upon the summons, such- 
bdng always the case where the consent is indorsed 
*' take an order as hy Judged 

Where the time to plead has not expired at the 
time of drawing up the order, tiie time given begins 
to run from the date of the order, and not from the 
expiration of the original time to plead, except the 
order be ior further time, when the reverse is the 
case. 

Where time is given, either by the Judge or by "Usuai 
consent, it is frequently on certain conditions or*®™*' 
" terrmJ* The usual terms are, that the defendant 
sliall : 1. Plead issuably ; 2. Rejoin gratis ; and 
3. Take short notice of trial. 

The first of these terms prevents the defendant « Pleading 
from pleading a dilatory plea, and indeed obliges "^ ^' 
him to frame his pleadings in such a manner as that 

i2 
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the trial of the cause shall not be unnecessarily de- 

" i^oinins lajed by any act of his. The second stipulation, 

** Rejoining gratis/' means rejoining, without being 

required by notice so to do, within four days after 

the plaintiff has replied ; and if he fails so to do, the 

plaintiff may treat his plea as a nullity and sign 

judgment by default. 

"Taking "Taking short notice of trial" is directed by 

of trial." Reg. Gen. H. T. 1853, reg. 35, to be understood 

as taking four days' notice, although as the order 

directs that the defendant is to take short notice of 

trial, " if necessary," the plaintiff is bound to give 

all the notice he can. 

In the case of a country venue, it is not usual to 
put the defendant under terms until the Commission 
day for the County, City or Town in which his 
venue is laid has been fixed, and made public in the 
Circuit Papers. 

If the defendant's time for pleading expires on or 
after the 10th of August, he has the same time for 
pleading after the 24th of October, as if the declara- 
tion were delivered or filed on the latter day (Reg. 
Gen. H. T. 1853, reg. 9). And if he has time given 
by a Judge's order which does not expire by the 
10th of August, he has as much time after the 24th 
of October as he had by the original notice, and 
perhups also the number of days given by the order 
remaining unexpired on the 10th of August. 
Order made Where the plaintiff neither consents to the order 

on affidavit of ' 

service and being made, nor attends the summons, the defendant 

non-attend- .n • t i . i i ■. 

ance. Will, as in most Other cases, be entitled to an order 

upon the production of an affidavit of service and 
non-attendance of the summons. Perhaps in strict- 
ness he is entitled to the whole month's time asked 
for in the summons, but in practice it is usual for 
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the Judge or his clerk to inquire into the circum- 
stances of the case, and the requirements of the 
defendant, and to award such further time to plead 
as he may deem advisahle, the usual periods being 
a week, ten days, or a fortnight. 

Where a summons for time to plead is taken out ijme to plead 

o n ^ It after delivery 

contemporaneously with one for " further and better of fortherand 
particulars,'' '' inspection," &c., it should ask for ticuian. 
such time after the plaintiff's compliance with the 
order made upon the other summons, and the order 
for time should be drawn up accordingly. If this 
be neglected, although the order for particulars may 
direct a stay of proceedings until their delivery, the 
plaintiff will be at liberty to hold . back the par- 
ticulars until the defendant's time has expired, and 
then deliver them and sign judgment immediately 
after. 

Chanoinq Attorney. 

It is ordered by Reg. Gen. H. T. 1853, reg. 4, 
that '^ No attorney shall be changed without the 
order of a Judge." 

The consent of an attorney to the appointment of 
another in his stead, even though accompanied with 
that of all the parties to the proceedings, is insuffi- 
cient without the order directed by the rule, and the 
attorney proposed to be changed will remain liable 
as attorney in the action, and this, to however small 
an extent he has acted in the cause. 

In almost every case, an attorney is entitled to 
be paid his costs before he can be dismissed, and it 
is not unusual for the terms of dismissal in the order 

to be, " upon payment of the said Mr. 's taxed 

bill of costs." 

The summons to change attornies (which need summons. 
not be served upon the opposite party in the action) 
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Order. 



Terms. 



Death of 
attorney. 



•simply calls on Mr. B. to show cause why ** Mr. 
A. should not be appointed attorney £br the (plain- 
tiff ) herein instead of the said Mr« B.'^ It may be 
taken out in any stage of ihe proceedings, even. after 
jBnal judgment. 

The order is an echo of the summons, sometimes 
in addition embodying the terms already m^itioDed. 
It should be served upon ail persoos connected with 
the proceedings, in order that no delay may take 
place by efforts to discover the right HiUxnej 
or fruitless transactions with the one dismissed. 

If the order contains terms whieb exe iiot forth- 
with, (M* within a reasonable time, complied widi, the 
dismissed attorney may apply for the order to be re- 
scinded, and then proceed as attorney in the actkou 
Whibt, however, the order remains in force be can- 
not without the client's express direction take any 
further proceedings. 

Where an attorney dies, no order for a new at- 
torney is necessary, but tbe party depri,ved of his 
services is bound forthwith to make a new appoint- 
ment, and to serve due notice thereof upon his 
•opponent, witliout which, after demand made, he 
may be treated as suing or defending in person. 

Where a plaintiff or defendant sues or defends in 
person, and subsequently appoints an attorney, he 
may do so without order, by simply giving a oodce 
of the appointment to the opposite party. 



53 Geo. 8, 
c. 159, 8. 1. 



Application to ascertain Loading of a IiOst 

Ship, &c. 

By Statute 53 Geo. III. c. 159, s. 1~ Ship- 
owners are liable to answer for, or make good, any 
loss 01* damage to any goods laden on board, by rea- 
son of any act, neglect, matter or thing done or 
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omitted without the fknlt or privity of such ownerSy 
to ^e extent imlj of the value of the 9hip and of 
the freight due or to foe due durin;^ the voyage ; and 
if several persons have sustained such lossor damage, 
and the value of the ship and freight is not su'fficient 
to compensate all, the owners of the ship may fik 4 
inll in £qtrity against all such persons who have 
brought actions or made claim for oompensation, 
to have the value of ship and freight ascertained and 
llie amount distributed ra;teably amongst the t^iaim- 
ants. 

By section 7 of the same Act it is provided, that sect. 7. 
** the shipowner or shipowners filing the bill in 
Equity shall annex to such bill au affidavit that he, 
she or they do not directly or indirectly collude 
with any of the defendants thereto, or with any 
other owner or owners of the same ship or vessel, or 
with any other person or persons, but that such bill 
is filed only for the purposes of justice, and to ob- 
tain the benefit of the provisions of the Act, and 
that the several persons named as defendants to the 
said bill are, as the person or persons making such 
affidavit verily believes, all the persons claiming to 
be entitled to recompense for loss and damage sus- 
tained by the same accident, act, neglect, or default, 
or on the same occasion, and that all such defend- 
ants do claim such recompense and to be entitled to 
proportions of the value of such ship or vessel, ap- 
purtenances and freight, and that no other person 
claims to be entitled to any proportion thereof under 
the provisions of this Act, and that the amount of 
the value of such ship or vessel, appurtenances and 
freight, does not exceed a sum to be specified in 
Buch affidavit, and that the several claims made by 
the defendants to such bill do exceed the amount of 
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the value of such ship or vessel, appurtenances and 
freight ; and the plaintiff or plaintiff in such bill 
shall, on filing such bill, apply to the Court and 
obtain an order for liberty to pay into Court the 
amount of the value of such ship or vessel, appur- 
tenances and freight as ascertained by such affidavit, 
and shall pay the same into Court according to 
such order, and no defendant or defendants to such 
bill shall be compellable to put in any answer thereto 
until such value shall have been paid into Court as 
aforesaid, unless the Court shall for any special 
cause think fit to order security to be given for the 
same, in such manner as the said Court shall think 
fit, either instead of payment thereof into Court as 
aforesaid, or until such Court shall make other order 
to the contrary." 
17 & 18 Vict. By the 17 Sc 18 Vict. c. 125, s. 88, it is declared, 
' ' * that "the Superior Courts or any Judge thereof 
may, upon summary application by rule or order, 
exercise such and the like jurisdiction as may, 
under the provisions of 53 Geo. III. c. 159, in- 
tituled ' An Act to limit the Responsibility of Ship- 
owners in Certain Cases,' be exercised by any Court 
of Equity." 

Reference of Matters to Arbitration, 
Either by a rule of Court, a Judge's order, a 
deed under or not under seal, or a mere verbal 
agreement, matters not within the operation of a 
Court of Law, may be referred to the decision of 
one or more arbitrators agreed upon by the parties. 
Where the reference is by a Judge's order drawn 
up in the full form, and with all the special pro- 
visos found in the order set out in the Appendix (a), 

(a) Appendix No. 55, 
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few subsequent applications to a Court or Judge 
will be necessary in order to carry it into effect. 

If there be no power given to the arbitrator to 
enlarge the time limited for thQ making of his 
award, and such enlarged time be necessary, ap- 
plication must be made by summons to a Judge at 
chambers, upon a£Eidayit that the delay caused does 
not originate in any wilful negligence on the part 
of the applicant, or in any vexatious proceedings 
instituted by him, and the further time may be 
granted by the Judge upon such an affidavit, even 
if the other party makes default in appearance. 
Where the time for making: the award has actually s & 4 wiu. 4, 

c 42 I 39 

elapsed without an order having been made for its * 
extension, the Court or a Judge will still entertain 
the application, and if the award has in the mean- 
time been made, it seems that the matter should be 
by order remitted proformd, to the consideration of 
the arbitrator in order that a fresh award may be 
made, but it is doubtful if any order will be made 
extending the originally limited time, upon appli- 
cation after such time has passed by, unless the 
omission to make an earlier application has been the 
result of accident or mistake. 

The second Common Law Procedure Act gives 17 ft is vict. 
a general power of enlarging the time limited to an ' ' ' ' 
arbitrator for making an award in the following 
terms : — 

'' The arbitrator, &c. shall make his award '' (un- 
less there is a different limit of time) '' within three 
months after he shall have been appointed, &c., but 
the parties may, by consent in writing, enlarge the 
term for making the award, and the Court or a 
Jndge, &c. may, for good cause to be stated in the 

i5 
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rule or order for enlai^gementy from time to time en- 
large the term for making the award, and if no 
period be stated for the enlargement in sach con- 
sent or order for enlargement, it shall be deemed to 
be an enlargement for one month.*' 

There has been considerable doubt expressed 
whether the Court or a Judge has power to interfere 
in enlarging the time : where the order or submission 
gi^es such power to the arbitrator, of which he has 
neglected to avail himself, the general belief is, that 
such power exists, and in practice it is continuallj 
exercised. 
17 8c 18 viot. Where no particular period is limited in the order 
' *' ' during which the award is to be made, it must be 
completed and ready for deliyerj within three 
months aAer the arbitrator has been appointed or 
entered upon the reference, or has been called upon 
by notice in writing so to do, and if it be not so made, 
it will be null and void. 

The death of either party whilst the arbitration 
is being carried on will at once revoke the arbi- 
trator's authority, and a fresh person must be 
appointed by the parties, and sanctioned by the 
order of a Judge. Bankruptcy, insolvency, or the 
marriage of a feme sole, will only be a revocation 
of such arbitrator if insisted on by the bankrupt, 
&c. If his assignees or the husband of the female, 
elect to continue the reference, the other side cannot 
object. 
17 ft 18 Vict. With respect to the non-appointmeot, refusal to 
1*8, u, "' ' ftot, or death of an arbitrator, it is provided by a 
recent statute, that where the arbitration is to a single 
arbitrator, and the parties cannot concur in the 
person to be appointed, or where such person being 
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appointed refuses to act, becomes incapable of act- 
ing, or dies, and the parties do not concur in the 
appointment of a new one, anp party may serve 
the others with a written notice to appoint an arbi- 
trator, and if they do not so appoint in seven clear 
dat/s, then it shall be lawful for a Judge upon 
summons to make such appointment. 

The same power is given to a Judge, in cases 
where the parties or two arbitrators have power to, 
and do not appoint an umpire, or when such um- 
pire being appointed refUses to act, becomes inca- 
pable of acting, or dies, and no fresh one is 
appointed. And in cases where two arbitrators are 
to be appointed, one by each party, and one side 
refuses to appoint, or his arbitrator dying, &;c», 
refuses to appoint a new one, which the statute per- 
mits him to do, it is declared that the nominator of 
the surviving arbitrator may, after giving notice as 
aforesaid) appoint such arbitrator to act as sole 
arbitrator in the reference, a power being reserved 
to a Judge upon application to revoke such ap- 
pointment. 

The Common Law Procedure Act, 1853, ex- 17 & is vict. 
tended considerably the power of a Judge to direct 
a reference to arbitration, by enacting that '' If it 
be made appear, at any time after the issuing of the 
writ, to the satisfaction of the Court or a Judge, 
upon the application of either parti/, that the matter 
in dispute consists wholly or in part of matters of 
mere account which cannot conveniently be tried in 
the ordinary way, it shall be lawful for such Court 
or Judge, upon such application, if they or he think 
fit, to decide such matter in a summary way, or to 
order that such matter, either wholly or in part, be 
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referred to an arbitrator appointed by the parties or 
to an officer of the Court [or, in Country Cases, to 
the Judge of any County Court (a)], upon such 
terms as to costs and otherwise as such Court or 
Judge shall think reasonable ; and the decision or 
order of such Court or Judge, or the award or 
certificate of such referee, shall be enforceable by 
the same process as the finding of a jury upon the 
matter referred," 

It is in the discretion of the Judge, making the 
compulsory order of reference, to order the whole 
or the part of the matter to be referred, whether 
the whole or part only relates to mere matter 
of account. As it must ''be made appear to the 
satisfaction of . . • the Judge that the matter 
in dispute consists wholly or in part of matters of 
mere account, &c.,'' the party applying for the order 
to refer must be provided either with a copy of 
the particulars delivered in the action or with an 
affidavit disclosing the peculiar nature of the action, 
and this must also be the case where a consent to 
refer is given upon a summons taken out for that 
purpose, no order to refer under the provisions of 
the Statute being given upon a bare consent of the 
parties, or being drawn up with the words ** by 
consent" introduced therein. 

Where the order says nothing about costSf the 
arbitrator has no power over them, and an order 
must be applied for upon summons to amend the 
order of reference in such a case, if it is wished to 
submit to the arbitrator's discretion the question 
respecting costs. 

There is in the Statute we have already cited, a 

(a) Repealed by 21 & 22 Vict, c 74, ■. 65. 
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farther enactment, that " If it shall appear that the 
allowance or disallowance of any particular item 
depends upon a question of law, fit to be decided 
by the Court, or upon a question of fact fit to be 
decided by a jury, or by a Judge upon the consent 
of both parties, it shall be lawful for such Judge to 
direct a case to be stated or an issue or issues to be sect. 4. 
tried, &c. ; and the decision of the Court upon 
such case, and the finding of the jury or Judge 
upon such issue or issues, shall be taken and acted 
upon by the arbitrator as conclusive/' * 

As to the enforcing of an award made by an 
arbitrator under this Statute, it is declared that 
** Any award made on a compulsory reference sect. lo. 
under this Act may, by authority of a judge, on 
such terms as to him may seem reasonable, be 
enforced at any time after seven days from the 
time of publication, notwithstanding that the time 
for moving to set it aside has not elapsed/* 

The proper manner to make this section avail- 
able is, by taking out a summons to show cause 
" Why the plaintiff {or defendant) should not be 
at liberty to sign judgment against the plaintiff (or 
defendant) for the sum of £ being the amount 
found to be due by the arbitrator herein, by his 
award dated the day of 1861.'* And the 
application must be supported by an affidavit of 
the entering upon the reference, and the date of the 
arbitrator's final award and determination. 
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No. 1. 

Jurat of Affidavit sworn at Chambers. 

Sworn at the Judges' Chambers, Rolls* Garden, Chancery 

Lane, this day of , 1861. 

Before me, 

A. B., 
a Commissioner, &c. 

Ifnttore than one Deponent* 

Sworn at the Judges' Chambers, Rolls' Garden, Chancery 

Lane, by the within*named deponents C. D. and £. F.,this 

day of , 1861. 

Before me, 

A. 6., 
a Commissioner, &c. 

If hy a Marksman or Illiterate Person, 

Sworn at the Judges' Chambers, Rolls' Gardens, Chancery 
Lane, the above affidavit having been first read over and ex- 
plained to the deponent A. B. in my presence, who seemed 
perfectly to understand the same, and wrote his signature [or 

made his mark] thereto in my presence, this , day of , 

1861. 

A. B«, 
a Commissioner, &c. 

If by a Foreigner. 

Sworn at the Judges' Chambers, Rolls' Garden, Chancery 

Lane, this — day of , 1861, by the deponent A. B., the 

contents of the above affidavit having been first read over and 

explained to him in the language by C. D., of — , who 

waa first sworn duly to interpret the same. 

Before me, 
• E. F., 

a Commissioneri &c 
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No. 2. 

Affidavit on which is grounded a Petition for a 

Country Commission to take Affidavits. 

In the Court of 

I, A. B., of , in the county of , gentleman, make oath 

and say — 

1. That I have been duly enrolled and am now practisiiig as 
an attorney in her Majesty's Court of . 

2. That I have duly taken out my certificate for the current 
year. 

3. That I am not at this time, nor do I intend to become or 
practise as, a conveyancer. 

Sworn, &c. A. B. 

No. 3. 

Petition. 

To the Right Honourable the Lord Chief Justice and the other 
Judges of the Court of Queen's Bench. 

The humble petition of A. B., gentleman, applying to 
be appointed a Commissioner to administer oaths 
in Common Law in the Court of Queen's Bench, 
Showeth, — 

That your petitioner resides at , in the county of — . 

That your petitioner has been duly enrolled an attorney of 
her Majesty's Court of Queen's Bench at Westminster, and has 

practised as an attorney for upwards of years. 

That your petitioner cames on his business at -^~, in the 

county of [in partnership with C. D,], 

That your petitioner has taken out his certificate to practise 
as such attorney for the current year. 

That the town of [here state the particular facts rendering an 
additional Commissioner necessctryl. 

Your petitioner therefore humbly prays that your Lord- 
ships will be pleased to appoint him a Commissioner 
to administer oaths in Common Law in the Court of 

Queen's Bench, within the counties of . 

And your petitioner, &c. 



No. 4. 
Certificate. 

To the Right Honourable the Lord Chief Justice and the other 
Judges of the Court of Queen's Bench. 
We, the undersigned, A. B., C. D., £. F., &c. do hereby humbly 

certify unto your Lordships, that , of in the county of 

, carrying on business at , in the county of > ia well 

known to us. That he is an attorney of integrity, well affected 
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to her Mtyesty's person and Government, and properly qualified 
to execute the office of a Commissioner to administer oaths in 

the Court of Queen's Bench, within the counties of . 

Dated this day of 18—. 

A. B. Incumbent of — . 

CD. 

E. F., &c. 



No. 5. 
Affidavit of taking out of Certificate. 

In the Queen's Bench. 

I, of in the county of , gentleman, carrying on 

business at in the county of , make oath and say : 

That I have been duly enrolled an attorney of this Honourable 
Court, and have taken out my certificate for the current year. 

Sworn at , in the county ^ 

of , this day of > A. B. 

> 1861. J 

Before me, 

A. B., 
a Commissioner, &c. 

No. 6. 

Petition of London Attorney for a Commission to take 
Affidavits within ten miles of Serjeants' Inn Hall. 

To the Right Honourable the Lord Chief Justice and the other 
Judges of Her Majesty's Court of Queen's Bench. 

The humble petition of A. B., gentleman, applying to 
be appointed a London Commissioner to administer 
oaths in Common Law, 
Showeth, 
That your petitioner has been an admitted attorney of your 

Lordships' Honourable Court for years [not less than Jive], 

and during that period has practised as an attorney in such 
Court. 
That your petitioner's office and place of business is situate at 

No. Street, , in the county of . 

That No. Street, , aforesaid, is within ten miles of 

Serjeants' Inn Hall, Rolls' Garden, Chancery Lane. 

That your petitioner is not in partnership in his said business 
of an attorney [or is in partnership in his said business of an 
attorney with C. D., gentleman, and that the said C. D. is [not] a 
Commissioner for taking oaths as aforesaid]. 

Your petitioner therefore humbly prays that your Lord- 
ships will be pleased to grant him a commission 
to administer oaths in Common Law as aforesaid. 
And your petitioner, &c. 
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No. 7. 

Certificate of Bespectability of Person appljiag finr a 
Commission to take Affidayits in London District. 

We, E. F. of Street, in the of , and C. D. of 

Street, in the of , being severally furactiBing 

attomies in her Majesty's Court of , and having practised 

as attomies in such Court, I, £. F., for the period of years 

[not leu than five], and I, C. D., for years, hereby humbly 

certify that we well know A. B., gentleman, of Street, in the 

county of , and have known the said A. B. for years 

and more, and we hereby also humbly certify that the said A. B. 
is a person of worth and respectability, and a fit and proper per- 
son in our opinion for the office of a London Commissioner to 
administer oaths in Common Law. 
Dated diis day of , 1861. 

E. F. 

CD. 



No. 8. 
Affidavit of Acknowledgment of Deed. 

A. B., of , in the of , gentleman, one of the 

attomies [or solicitors] of the Court of , maketh oath and 

saith that he knows tfee wife of in the certificate here- 
unto annexed mentioned, and that the acknowledgment therein 

mentioned was made by the said and the certificate signed 

by the Judge on the day and year therein mentioned, at his 
chambers in Rolls' Garden, Chancery Lane, in the presence of 
this deponent, and that at the time of making such acknow- 
ledgment the said was of full age and competent under- 
standing, and that the said knew that the said acknow- 
ledgment was intended to pass her estate in the premises 
respecting which such acknowledgment was made. And this 

deponent further saith, that previous to the said making 

the said acknowledgment [he, this deponent, inquired of the 

said whether she intended to give up her interest in the 

estates in respect of which such acknowledgment was taken, 
without having any provision made for her in lieu of, or in return 
for, or in consequence of her so giving up her interest in such 

estates, and that in answer to such inquiry the said declared 

that she did intend to give up her interest in the said estates, 
without having any provision made for her in lieu o(, or in return 
for, or in consequence of her so giving up such her interest, of 

which declaration of the said this deponent has no reason 

to doubt the trath, and verily believes the same to be true], or 

[the said declared that a provision was to be made for her 

in consequence of her giving up such her interest in the said 
estates. And this deponent further saith, that before her acknow- 
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ledgment was so taken he was satisfied and does now yerily 
believe that such provision has been made by deed or writing, or 
that the terms thereof have been reduced into writing, and that 
such deed or writing has been produced to the said Judge]. 

And lastly this deponent aaith that it appears by the deed ac- 
knowledged by the said that the premises wherein she is 

stated to be interested are described to be in the parish or place 

of [or parishes or places of— and ], in the county of 

[or counties of ]. 

Sworn, &c. A. B. 



No. 9. 

Affidavit upon which to obtain an Order to file a 
Certificate of an acknowledged Deed more than 
twelve Months old. 

In the Court of Common Pleas, 

X, A. B., of — in the county of — gentleman, attomey-at- 
law, maike oath and say : 

1. That the deed mentioned in the certificate of acknowledg- 
ment marked A, shown to me at the time of swearing this my 
affidavit, was acknowledged on the day and year in the said 
certificate mentioned by E. F., the wife of G. H., before [the Judge] 
by whom the said certificate is signed. 

2. That the said certificate was after the acknowledgment of 
the said deed by the said E.F. accidentally mislaid, and has never 
been duly filed in the office for filing the same, according to the 
provisions of the statute passed in the third and fourth years of 
the reign of his late Majesty King William the Fourth. 

3. That I am now desirous of filing the said certificate with an 
affidavit of the due execution thereof, and that I know of no legal 
objection to the filing of the said certificate other than that the 
said certificate was signed more than twelve months since. 

4. That all the parties to the deed in the said certificate men- 
tioned are now living, and that no change has taken place (so far 
as I am aware) in the ownership of the property in the said deed 
and said certificate mentioned. 

Sworn, &c. 

^ A.B. 

No. 10. 

Certificate of Plaintiff*'s or Defendant's Attorney for 
the Attendance of Witnesses before an Arbitrator. 

I, A. B., gentleman, attorney for the above-named plaintiff 
[or defendant], do hereby certify that this cause has been duly 

referred to the arbitration of , esquire, of , who has 

fixed — , the ^— day of , 1861, for proceeding with such 
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reference at his chambers [or at the Inn], &c^ in the 

county of , at o'clock. 

And I further certify that , of , in the county of — , 

shopkeeper ; — , of , in the county of , weaver, &c, 

are necessary and material witnesses on behalf of the plaintiff [or 
defendant]. 

A.B. 



No. 11. 

Certificate for the Examination, within the Juris- 
diction, of Witnesses in a foreign Suit. 

I, , ambassador from to the Court of her Britannic 

Majesty, do hereby certify that, in the Court of , holden at 

— , in , there is now pending a certain civil suit or matter 

between of the one part and of the other part. 

And I liereby further certify that the said Court of is a 

Court of competent jurisdiction, having, according to the laws of 

, power and authority to hear and determine the said suit 

or matter. 

And I hereby further certify that such Court is desirous to 
obtain the testimony of , now residing at , such testi- 
mony being necessary and material in the due determination of 
the said suit or matter. 

(Signed) 



Ambassador, &c. 



No. 12. 

Petition to sue by Prochein Amy. 

In the Court of . 

f A. B., plaintiff, 
Between < and 

(, C. D., defendant. 

To the Right Honourable Sir Knight, Lord Chief 

Justice [or Baron] of her Majesty's Court of , and the 

rest of the Justices [or Barons] of the said Court. 

The humble petition of A. B., the plaintiff in this suit, 
an infant, under the age of twenty-one years, 
Showeth, — 

That your petitioner has, as he is advised, a good cause of 
action against the said C. D. for the price and value of work 
done and materials for the same provided by your petitioner for the 
said C. D. at his request [or otherwise describe shortly the cause 
qf actiofil, and that your petitioner has lately commenced an 
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(cdon Bgainit tbe iaid C. D. id tbii HoncnmbU Court (br the 
lame. But in legud to your petitioner being an in&uit under 

the age ot twentj-one yetn, to wit, of the age Ot yeara, 

Your petitioner iherefoie humbly praya your Lord«hipa [or 
in Eichequtt "your Honours"] to admit him to pro- 

■ecute the raid action by E. F., of , tailor, your 

pelitionei'a next friend. 
And your petitioner will ever praj. 



I hereby canaent and agree that the above-named A. B. aball 
be at libmy to prosecute this action by me as his next ftiend 
according to the prayer of the above petition. Witnesa ray 

band, this day of , 1861, 

E.F. 

WitneM. 



Affidavit TerifyiDg Signatures attached to Petition 
and Goneent. 



In the Court of . 

{ A. B., plaintiff, 
Between < and 

(. C. D., defendant. 

I, G. H., clerh to I. K., of , gentleman, altaniey in this 

action for the above-named plaintiir, make oalh and say — 

1. That A. B., the above-named plaintiff, did on the day 

of instant, duly sign the petition hereunto ann 

presence. 

2. That E, F, the person mentioned in the prayei 
petition, did alio in my presence duly lign the coi 
said petition annexed as next triend of the plaintiff I 

Sworn, ftc. 
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No. 15. 
Petition to sue in Form& Pauperis^ 

If before action brought. 

In the Court of 

To the Right Honourable Sir , Lord Chief Justice 

[or Baron] of her Majesty's Court of . 

The humble petition of A. B., of ^— 
Showeth, — 

That C. D., of , is justly and truly indebted to your pe- 
titioner in the sum of £ for [as in the proposed declaration], 

and your petitioner [hath not yet commenced an action against 
him for the same, being unable to commence or carry on such 
action on account of his poverty]. 

Your petitioner therefore humbly prays your Lordship that 
he may be admitted to prosecute his said action in 
formft pauperis) and that , esquire, may be as- 
signed to him as his counsel, and , gentleman, as 

his attorney to prosecute the said suit. 
And your petitioner will ever pray, &c. 

A. B. 

ffthe action has already been commenced, the petition mtut be 
varied by placing these words between the brackets : — 

— — ** hath commenced an action against him for the same, 
but finds himself unable to carry on the said cause on account 
of his extreme poverty." 



No. 16. 
Affidavit of Poverty. 

In the Court of . 

A. B., plaintiff, 

v. 
C. D., defendant 

[Or if no action has been commenced no title must be inserted,'] 

I, A. B., of , make oath and say — 

That I am not worth 5L in the world, save and except my 
wearing apparel, and the matter in question in this cause [or^ 
if no action has been commenced, matters in question between 
myself and C. D., referred to in the petition heseto annexed, 
marked " A."] 

A.B. 

Sworn, &c. 
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No. 17. 

Affidavit of the Truth of the Case submitted to 

Counsel. 
In the Court of — — . 

A.B.,. plaintiff,. 

V. 

C. D., defendant. 
[Or if no action hat been eommeneedf no tUlemuti be intertedJ] 

I, A. B., of , make oath and say — 

1. That the case hereto annexed, marked A., contains a full 
and true statement of all the material facts relating to the matters 
in question in this cause [oTy (/* no action has been eommenced, 
between myself and the said C. D., and in respect of which I am 
desirous of bringing an action in form& pauperis against the said 
C. D.] to the best of my knowledge and belief. 

2. That the said case was, on the day of , 1861, laid 

before , esquire, barrister-at-law, for his opinion thereon, 

and that his opinion thereon is written at the end of the said 
case. 

A.B. 
Sworn, &c. 



No. 18. 

Form of Affidavit for Order for leave to proceed as if 
Writ of Summons had been personally served upon 
the Defendant. 

In the Court of . 



Between 



{A. B., plaintiff, 
and 
C. D., defendant. 



I, B. F., of , in the county of , make oath and 

say — 

1. That on , the day of last, I was directed by 

G. H., of , attorney for the above-named plaintiff, to 

serve the above-named defendant personally with a copy of a 
writ of summons which appeared to have been Issued out of this 
Honourable Court, dated, &c., against the said defendant, at 
the suit of the said plaintiff, and a true copy whereof, with the 
memorandums and indorsements thereupon made, is hereunto 
annexed marked ^* A." 

2. That being so directed, 1 did accordingly, on the — — day of 

last, attend at the defendant's said residence, situate at , 

in the county of , for the purpose of serving the said copy 

writ, and upon my inquiring after the said defendant was informed 
then and there, by a person whom I verily believe to be the [wife^ 
of the said defendant, that he the said defendant was not at home, 



192 APPENDIX. 

and that she the said person could not tell me when he would be 
at home, and could not give me any appointment for meeting the 
said defendant ; whereupon 1 told the said person that I called 
for the purpose of serving the said defendant with a writ, at the 
suit of A. D. the said plaintiff, and would call again for the same 

purpose on the day of next, at o'clock in the 

afternoon, and desired her to inform the said defendant thereof, 
which she promised to do. 

8. That 1 did accordingly call at the said residence of the de- 
fendant on , the day of , at o'clock in the 

afternoon, and then and there saw the same person as 1 had pre- 
viously seen, who informed me that the defendant was not then 
at home, and that she did not know when he would be at home, 
or when and where I could see him. 

4. That I thereupon left with the said person a true copy of 
the writ issued herein, and desired her to give it to the said de- 
fendant when she next saw him, which she promised to do, and I 

told her the said person that I would call again on , the — 

day of next, at o'clock in the noon, to serve the 

said defendant with the said writ, and to inquire what she had 
done with the copy writ so left with her by me. 

5. That I did accordingly call at the said defendant's said resi- 
dence on , the dav of , and then and there again 

saw the said person, who informed me that the defendant was not 
then at home, and that she did not know when the said defendant 
would be at home, and who also informed me that she had that 
morning given the defendant the copy writ I had left with her, 
and that he the defendant said he would attend to it. 

6. That for the reasons aforesaid I verily believe that the said 
writ has come to the knowledge of the defendant, and that he 
wilfully evades service of the same. 

7. That I have this day searched in the book kept for entering 
appearances in this Honourable Court, and that the said de- 
fendant hath not appeared herein. 

E.F. 
Sworn, &c. -^— 

No. 19. 

Affidavits for leave to proceed against a British Sub- 
ject living out of the Jurisdiction. 

1. Js to Service <ifthe Writ. 



In the Court of 



TA. B., plaintiff, 



Between < and 

(C. D., defendant 

I, E. F., of , make oath and say — 

1. That I did on the day of , a.d. , personally 

serve C. D., the above-named defendant, he then being out of 
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tbe jurisdiction of this Honourable Court, at >— *f in -— <-, with a 
true copy of a writ of summons, which appeared to me to have 
been regularly issued out of this Honourable Court, dated t&e •— ^ 

day of , A.D. , against the said defendant, at the suit of 

the aboye- named plaintiff, a true copy whereof with the memo- 
randum thereto annexed, and the indorsements thereupon made, 
is hereunto annexed, marked ** A." 

2. That at the time of the said service the said defendant's 

residence was at aforesaid, and that he hath hitherto resided 

and still resides there, as I am informed and verily believe. 

3. That is distant from England — miles or thereabouts. 

Sworn, &c. £. F. 

2. 4^davU f^ Cause qf Action, ^. 
In the Court of . 



{A. B., plaintiff, 
and 
C. D., defendant 



Between 

defendant 

I, A. B., of , the plaintiff in this action, make oath and 

say : — 

1. That the above-named defendant is a British subject. 

2. That the said defendant is justly and truly indebted to me 

in the aum of [/or goods sold and delivered by me to the said 

defendant']^ and that the said debt was incurred within the juris- 
diction of this Honourable Court, at , in the county of . 

3. That the said defendant is now residing at , in the 

kingdom of , and \here state facts showing that defendant is 

residing abroad, in order to defeat and delay his creditors, or that he 
wilfully neglects to appear to the writl. 

Sworn, &c. A. B. 

3^ [Must be an jiffidavit of search for appearance and non^ 
appearance by the dtfendant."] 



No. 20. 

Affidavit for leave to appear and defend where the 
Action is brought upon a- Bill of Exchange or Pro- 
missory Note. 

In the Court of — • ( A. B., plaintiff. 

Between s and 

defendant. 



{A. B., 
CD., 



I, C. D., of , in the county of , the above-named de- 
fendant, make oath and say : — 

1. That I was served with a copy of the writ hereunto annexed 

marked *' A,** on the day of instant 

K 
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2. That this action is brought by the above-named plaintiff 
against me as [^acceptor] of a certain bill of exchange indorsed on 
the said copy writ. 

3. That [here state the special defence']. 

4. That I am advised and believe that I have a good defence 
to this action on the merits. 

CD. 
Sworn, &c 



No. 21. 

Affidavit for leave to appear and defend as Landlord, 
in an Action of Ejectment. 

In the Court of . 

fA. B.y plaintiff, 
Between < and 

(^C. D.y defendant. 

I, E. F., of , in the county of , make oath and say, 

that I am in possession of the land and premises sought to be 
recovered in this action by the above-named defendant, my 
tenant. 

Sworn, &c. 



E. F. 



No. 23. 

Affidavit for Order for leave to sign Judgment in 
Ejectment, in the event of non-payment of Rent. 



In the Court of . fA, B., plaintiff, 

Between < and 

(C. D., defendant 

We, A. B., the above-named plaintiff, and E. F.,of , clerk 

to Messrs. , severally make oath and say ; and first I, the said 

E. F., for myself say as follows : — 

1. That on last, and for. a long time previously, the land 

and premises for the recovery of the possession of which this 
action is brought, and which were lately in the occupation of the 
defendant herein, was and were wholly vacant, deserted and un- 
occupied, and that there was no tenant in the actual possession 
thereof, and I therefore did on the day and year aforesaid affix a 
true copy of the writ in ejectment by which this action was com- 
menced upon , being a notorious place of the said lands 

and premises. 

2. That a true copy of the said writ in ejectment is hereunto 
annexed, marked ** A." 
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And I, the said A. B., for myself say : — 

3. That before and at the time the said copy writ was so affixed 

as aforesaid, there was due to me the sum of £ , being one 

half year's rent for the said land and premises, under and by 

virtue of a certain indenture made and dated the day of 

18 — , and that at the time of so affixing the said writ, no 

sufficient distress was to be found on the said land countervailing 
the said arrears of rent then due. 

4. That at the time of affixing the said copy writ as aforesaid, 
and at the time I claim by the said writ to have been entitled to 
the possession of the said land, I had power to re-enter upon the 
said land by virtue of the said indenture, for the non-payment of 
the rent so in arrear as aforesaid. 

A. B.y 

Sworn, &c. £. F. 



No. 24. 

Affidavit for an Order for a Capias to issue to hold 

Defendant to Bail. 



In the Court of . 

• I' A. B., plaintiff, 

Between < and 

( C. D., defendant. 

I, A. B., of , in the county of , the above-named 

plaintiff, make oath and say : — 

1. That C. D., the above-named defendant, is justly and truly 
indebted to me in the sum of pounds sterling for, &c. 

2. That Mr. , of , in the county of , in a conversa- 
tion which I had with him on the day of , informed 

me that the defendant had made arrangements immediately to 
leave England for America, and that he the said defendant had 

employed him, the said Mr. , forthwith to sell off his goods 

and furniture, in order that he the said defendant might forthwith 
proceed on his said voyage, which information I verily believe to 
be true. 

3. That for the reason aforesaid I verily believe that the said 
defendant is about to quit England, unless he be forthwith ap- 
prehended. 

4. That I have caused a writ of summons to be issued out of 
this Honourable Court against the above-named defendant for 
the recovery of the amount aforesaid. 

A. B. 
Sworn, &c. 



k2 
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No. 25. 

Bail Piece in the Queen* $ Bench. 

In the Queen's Bench. 

The day of , 1861. 

to S C. D. is delivered to bail upon a eepi corpus [or C. D. 

wit. 3 leaving been arrested is delivered to bail] to . 

Bail for £ , by order 1 

of Sir , Knight. S E. F. 

J. K.) f G. H. 

attorney for defendant At the suit of A. B. 

Taken and acknowledged conditionally '\ 
at my chambers. Rolls' Garden, Chan- I 

eery Lane, this day of , [ 

1861. J 

Bail Piece in the Common Pleas, 

In the Common Pleas. 

The day of , 1861. 

— — ^ Writ of capias against C. D., late of — » in the 

to > county of , at the suit of A. B., for £ , dated 

wit J the day of , 1861. 

Bail for £ , by order of the ^ The bail are E. F., of , 

Hon. Mr. Justice . >and G. H., of , each of, 

J. K., J whom is bound in £ . 

defendant's attorney. 
Taken and acknowledged condi-'\ 
tionally at my chambers, Rolls' I 
Garden, Chancery Lane, this ( 

day of ,1861. j * 

Before me. 



Bail Piece in the Exchequer, 

In the Exchequer of Pleas. 

The day of , 1861. 

»— ^ C. D. [having been arrested] is delivered to bail 

to > upon a cepi corpus to E. F., of , and G. H., of 

wit. J , at the suit of A. B. 

Bail for £ , by order of \ 

the Hon. Baron . / 

J. K., £. F. 

defendant's attorney. G. H. 



Taken and acknowledged condi-" 
tionally at my chambers, Rolls' 
Garden, Chancery Lane, this 

day of , 1861. 

Before me, 



[Signatures qfthe baiL] 
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No. 26. 
Notice to PlaintifP of Bail having been put in. 

In the Court of . 

{A. B., plaintiff, 
and 
C. D., defendant. 
Take notice that special bail was this day put in in this cause 
for the defendant before the Honourable Mr. [Justice or Baron] 
, at his chambers, in Rolls' Garden, Chancery Lane, Lon- 
don ; and the names, additions and particulars of and relating to 
such bail are as follow : — 

The said bail are E. F., of No. , street, , in the 

county of , and who is a housekeeper there, and G. H., of 

No. , street, ,in the county of , and who is a 

housekeeper there, and who is also a freeholder of a messuage 

and tenement in the parish of , in the county of , and 

which is now in the possession of, &c. [descriJnng the tenancy], and 
the said £. F. bath resided continually, for upwards of the last 

six months, at No. , street aforesaid ; and the said 

G. H., in the month of — last, did reside at No. , — — 

street, in the county of —— , and in that month he removed from 

thence to No. , street, in the town of , in the county 

of , where he resided continually until the day of——-, 

when he removed to street, in the county of— aforesaid, 

where he has ever since resided. [And further take notice that 
the said £. F. and G. H. have duly made and sworn to the 
affidavits which accompany this notice for your perusal, and 
copies of which affidavits are herewith left] 

Dated, &c. Yours, &c., 

To Mr. L. M., N. O., of , 

plaintiff's attorney. defendant's attorney. 

No. 26 (a). 
Take notice that special bail was this day put in in this cause 
for the defendant before the Honourable Mr. [Justice or Baron] 
, at his chambers, in Rolls' Garden, Chancery Lane, Lon- 
don, and that at the time of putting in such special bail, affida- 
vits of the sufficiency thereof were duly sworn and filed herein, 
copies of which affidavits accompany this notice. 

No. 26 (b). 
Affidavit of Justification of Bail. 

In the Court of — . 

f A. B., plaintiff, 
Between < and 

t CD., defendant 
I, B. B., one of the bail for the above-named defendant, make 
oath and say : — 
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1. That I am a housekeeper [or freeholder, as the case may he], 
residing at [describing particularly the street or place and number 
if any], 

2. That I am worth property to the amount of £ [the 

amount required by the practice of the Courts] over and above what 
will pay all my just debts [if bail in avy other action add "and 
every other sum for which I am now bail,"] and that I am not 
bail for any defendant except in this action [or if bail in any 
other action or actions add ^* except for C. D.,at the suit of £. F., 

in the Court of , in the sum of £ , for G. H., at the suit 

of J. K., in the Court of , for the sum of " specifying the 

several actions, with the Courts in which they are brought, and the 
sums in which the deponent is bail], 

3. That my property to the amount of the said sum of £ 

[if bail in any other action or actions here add " and of all other 
sums for which I am now bail as aforesaid"] consists of [here 
specify the nature and value of the property in respect of which 
the bail proposes to justify as follows ;] — " Stock-in-trade in my 

business of carried on by me at , of the value of £ ; 

of good book debts owing to me to the amount of £ ; of 

furniture in my house at , of the value of £ ; of a free- 
hold or leasehold farm, of the value oi £ , situate at , oc- 
cupied by ; or of a dwelling-house, of the value of £ , 

situate at , occupied by ;" [or of other property, par- 

ticularizing each description of property with the value thereof'] 

4. And I, this deponent, further make oath and say, that I 

have for the last six months resided at [describing the place 

or places of such residences], [Reg, Gen. H, T. 1853, reg, 98.] 

B. B. 
Sworn, &c. — •— 

No. 27. 

Exception to Bail. 

In the Court of . 

A. B.y plaintiff, 

V. 

C. D., defendant. 
Take notice that I have excepted against the bail [or G. H., 
one of the bail^ put in in this cause for the defendant. 
Dated, &c. 

Yours, &c., 
L. M., 

plaintiffs attorney [or agent]. 
To Mr. N. O., 

defendant's attorney [or agent]. 
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Exception to Bail where Defendant** Bail have mcule Affidaxitt nf 
Juttijieation pursttant to the Rule of H. T, 1853. 

In the Court of . 

A. B., plaintiif, 

V. 

C. D., defendant 
Take notice that I have excepted and do except and ohject to 
the hail or intended hail whereof notice has heen given in this 
cause, and do herehy require them to justify in person before a 
Judge sitting in Chambers, in Rolls' Garden, Chancery Lane, 
London, notwithstanding the affidavits made by them, and which 
accompanied the notice of bail served in this cause. 

Yours, &c., 
L. M., 
plaintiflTs attorney [or agent]. 
To Mr. N. O., 

defendant's attorney [or agent]. 



ITo. 28. 
Notice of Justification of Bail. 

In the Court of . 

plaintiff, 



( A. B., 
\c. D., 



Between -{ and 

defendant. 
Take notice, that £. F. and G. H., the bail already put in in 
this cause for the defendant, and of whom you have had notice, 

will, at the hour of — - o'clock in the fore noon, on next, 

justify themselves [tf country bail here say "by affidavit"] before 

the Honourable Mr. Justice [or Baron] , or such other Judge 

as shall be then sitting in chambers in Rolls Garden, Chancery 
Lane, London, as good and sufficient bail for the said defendant 
in this action. Dated, &c. 

To Mr. L. M., N. O., 

plaintiff's attorney defendant's attorney 

[or agent]. [or agent]. 



No. 29. 
Affidavit of Justification in a Country Cause. 

In the Court of . 

i A. B., plaintiff, 
Between < and 

f C. D., defendant 
I, £. F., one of the bail for the above-named defendant, make 
oath and say : — 
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L That I am a housekeeper [or freeholder], residing at No.-** 
— Street, in the parish of , in the county of . 

2. That I am worth property to the amount of £ over 

and above what will pay all my just debts [and every other sum 
for which I am now bail]. 

8. [That I am not bail for any defendant except in this action] 
or [That beside beine bail in this action T am only bail f»r Q. R. 
at the suit of S. T., in the Court of , in the sum of £ ]' 

4. That my property to the amount of the said sum ^f £ 

[and of all other sums for which I am now bail as aforesaid] coa- 

tists of stock in trade in my business of carried on hy me at 

qffhe value of £ ; qf good book debts owing to me to the 

amnuntrf £ , ifc^ 4^., and that I have for the last six months 

resided at , 

E.P. 

Sworn, &e. 



No. 30. 

Notice of intention to put in and justify Bail at the 

same time. 
In the Court of — — . 

C A. B.» plaintiff, 
Between < and 

( C. D., defendant 

Take notice that E. F. and G. H. , will, on the 

day of next be put in as special bail for the defendant in this 

cause, and will on the same day, at the hour of of the clock 

in the fore noon, justify themselves before the Honourable Mr. 
Justice [or Baron] — ^, or such other Judge as shall be then 
sitting at his chambers in Rolls' Garden, Chancery Lane, London, 
as good and sufficient bail for the defendant in this cause* And 
take further notice that \here describe the status qf the bail, and 
their abodes for the last six months]. Dated, &c 

Yours, &&, 
To Mr. L. M., N. O., 

plaintiff's attorney defendant's attorney 

[or agent]. [or agent]. 



No. 31. 
Entry of Exoneretur, on render of Defendant. 

The within-named defendant, having surrendered himself [or 
been rendered] in discharge of his bail, was thereupon committed 
to the custody of the keeper of the Queen's Prison, there to re- 
main until, &e» 

Dated, &c. 

iJudge^s tignaturt,'] 
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No. 32. 

Form of Affidavit for Fiat for a Writ of Habeas Corpus 
ad Testificandum, where witness is in civil custody. 

In the Court of • 

€ A. B.y plaintiff, 
Between J and 

C C. D., defendant. 

I, A. B., of , the above-named plaintiff, make oath and 

say: — 

1. That this cause is set down for trial at the sittings after this 
present term, to be holden at the Guildhall, London. 

2. That X. Y., now a prisoner for debt in the custody of the 

keeper of the Queen's Prison [or in the county gaol of ], 

ia a material and necessary witness for me on the trial of thit 
cause. 

3. That I am advised and verily believe that I cannot safely 
proceed to the trial of this cause without the testimony of the 
said X. Y. 

4. That the said X. Y. is ready and willing to attend as a 
witness at the trial of the said cause. 

A.B. 
Sworn, &c. 

No. 33. 

The affidavit to obtain an order of the nature of a Habeas 
Corpus ad test for the attendance upon the trial of a civil 
action of a witness in criminal custody may be the same as that 
last given (No. 32), with a correct description of the place and 
nature of the prisoner's confinement. 



No. 34. 

No affidavit now necessary. 



No. 35. 

Affidavit of Plaintiff upon which an application may 
be made to attach Debts, under C. L. P. Act^ 1854. 

In the Court of 

r A. B., plaintiff, 
Between 2 and 

C. C. D., defendant 

I, A. B., of , in the parish of — , in the county of — , 

the above-named plaintiff, make oath and say :— 

1. That I, on the '-— - day of last, recovered a judgment 

x5 
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in her Majesty's Court of in this action against the above- 
named defendant, for the sum of £ . 

2. That the said judgment is still wholly unsatisfied [or is still 

unsatisfied to the sum of ig , part of the said jud^^ent so 

recovered as aforesaid]. 

3. That M. N., of , gentleman, is indebted to the said 

defendant. 

4. That the said M. N. is within the jurisdiction of this Ho- 
nourable Court. 

A. B. 
Sworn, &c. 



No. 36. 

Affidavit on which to ground an application to charge 
Defendant's interest in Public Stock or Shares. 

In the Court of . 

( A. B., plaintiff, 
Between < and 

( C. D., defendant. 

I, A. B., of f the above-named plaintiff, make oath and 

say: — 

1. That the above-named defendant is justly and truly indebted 

unto me in the sum of £ , upon and by virtue of a judgment 

obtained herein, on the day of , 1861, for the sum of 

£ {debt and costs). 

2. That there is now standing in the books of the Governor 
and Company of the Bank of England, in the name of the said 
defendant, [or in the names of £. F. and G. H., in trust for the 
said defendant] the sum of £ , new £S per cent, annuities. 

3. That I am informed and verily believe that the said defend- 
ant is beneficially interested in the said sum of stock [or to the 
dividends therefrom accruing] for his own use and benefit. 

A. B. 
Sworn, &c. 



No. 37. 

Affidavit for Order to charge Defendant in Execution. 

In the Court of . 

A. B., plaintiff. 



r A. B., 

i C. D., 



Between ' and 

defendant. 
I, X. Y., of , the attorney in this action for the above- 
named plaintiff, make oath and say: — 

1. That C. D., the above-named defendant, is now a prisoner 
in the custody of the keeper of the Queen's Prison. 
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2. That final judgment against the said defendant was signed 
herein on the day of , 1861, by the said plaintiff, for 

3. That the said judgment remains unsatisfied, and that the 
said sura of £, and interest thereon remain due and unpaid. 

4. That the said plaintiff* is desirous of having the saidt de- 
fendant charged in execution for such sum and interest thereon. 

Sworn, &c. » 



No. 38. 

Affidavit in support of application to enter Satisfaction 
in the Senior Master's Book. 

In the Common Pleas. 

{A. B., plaintiff*, 
and 
C. D., defendant. 

I, X. Y., of ^ gentleman, attorney for the above-named 

plaintiff*, make oath and say : — 

1. That the debt and costs recovered herein for which judg- 
ment was signed against the defendant on the day of , 

1861 , and a memorandum of the said judgment registered with the 
Senior Master of this Honourable Court, to affiect the lands of 
the said defendant, have been fully paid and satisfied. 

2. And I further say that I did on the day of ^ 1861, 

duly sign the consent indorsed on the summons hereto annexed 
marked *'A." for a memorandum of satisfaction to be entered 
upon the said registry, and that the words X. Y. are in my hand- 
writing. 

X. Y. 
Sworn, &C. 



No. 39. 

Affidavit in support of application to sign Judgment 
on a Warrant of Attorney, more than One Year old. 

In the Court of . 

(K, B., plaintiff*. 
Between < and 

yQ, D., defendant. 

We, A. B., of , ^ the above-named plaintiff, E. F., of 

, gentleman, attorney for the above-named plaintiff, and 

G. H., of , clerk to the said £. F., severally make oath and 

say: 

And first I, the said A. B., for myself say: — 
1. That before the execution of the warrant of attorney here- 
inafter mentioned, C. D., the above-mentioned defendant, was 
justly and truly indebted unto me, the said A. B., in & ^ fox 
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goods sold and delivered by me to the said C. D. [here state eon- 
eUely the debt] 

2. That the said C. D. being so indebted to me, the said C. D^ 

ou ■^— day of in the year of our Lord - — , after the said 

debt had become payable, gave unto me his bond in the sum of 
£ , ,^ conditioned for the payment of the said £ — >~, upon a 
diay [or at certain time] therein particularly mentioned, and dow 
elapsed ; and also as a further security for the said debt, the said 
G. D. duly executed unto me, the said A. B., his warrant of attor- 
ney aforesaid, by which the said C. D. authorized certain attomies 
therein mentioned to appear for him in this Honourable Court, 

and to receive for him a declaration in an action for £ at 

my suit, and thereupon to confess the said action or else to suffer 
judgment by nil dicet or otherwise to pass against him in the 
same action, and to be thereupon forthwith entered up against 

him of record in this Honourable Court, the said sum of £ , 

besides costs of suit [let this agree with the warrant], and upon 
which said warrant of attorney was indorsed a certain defeas- 

ance, whereby it was agreed that the said £ should be paid 

with interest on the davs and in manner following, that is to aay, 

£ on, &c. [^0 follow the defeataneejt and that judgment 

should not be entered up in pursuance of the said warrsnt of 
attorney, until ^^^--, and that no execution should be sued 
out or other proceedings taken upon the judgment so to be en^ 
tcred up, until [^'C-'-^^proeeed at in the defeatance]. 

3. That the said C< D. hath not paid to me, or to any person 
for me or on my behalf, the said £ — -, but that the same, to- 
gether with interest thereon, making altogether iS--*^, is still 
doe and owing from the said C. D. unto me. 

4. And i, the said E. F., for myself say, that I was present on 

the day of , 1861, and did then see the said C. D. duly 

execute the said warrant of attorney, and that the said C. D. did 
then sign, seal, and as his act and deed deliver, the said warrant 
of attorney in my presence, and that the name C. D. at the foot 
thereof is of the proper handwriting of the said C. D., and that 
the name £. F. subscribed to the said warrant of attorney is my 

andwriting. 

5. And f, the said 6. H., for myself say : — ^That I personally 
know the said C. D., and I verily believe the said C. D. is now 
living, I, the said 6. H., having seen him alive [and conversed 

with him] on — ^- [or *' having received on a letter from 

him in his own handwriting, dated the day of , 1861"]. 

Sworn, &e. A. B. 

-^ E.F. 

6. H. 
No. 40. 
Form of a Newspaper Recognizance. 

[The form must be obtained at the Inland Revenue Office, at 
Somerset House, no written or privately printed form being 
allowed^ 
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No. 41. 

Affidavit to remore a Plaint by Certiorari from a 
County Court into a Superior Court. 

In the Court of . 

In the matter of a plaint between 
A. B. and C. D. in the County 

Court of — , holden at . 

I, C. D., of , make oath and say : — 

1. That, on the day of last, I was served with a 

summons issued out of the County Court of , held at , 

of which summons the following is a copy [^copy aummoru'}, 

2. That the following is a copy of the particulars of demand 
annexed to the said summons \_copy partiadars^, 

3. That I am the said C. D. mentioned and referred to in the 
said summons and particulars. 

4. That this said action is brought against me for the purpose 

of recovering the said sum of £ > for [here state the cause qf 

action']. 

5. That I am advised and verily believe that several difficult 
questions of law are likely to arise on the trial of this cause, and 
amongst others the following [state them], 

6. That I am advised and' verily believe that I have a good 
defence to the said action on the merits. 

CD. 
Sworn, 8rc — •— 

No. 41 (a). 

Affidavit to remove an Action of Replevin from a 

County Court. 

In the Court of . 

I, A. B., make oath and say : — 

1. That, on the day of last, I was served with a 

summons issued out of the County Court of 1 holden at , 

and a copy of which summons is hereunto annexed, marked "A.'' 

2. That the paper writing hereto annexed, marked ** B.*' is a 
true copy of the particulars of demand annexed to such sum- 
mons. 

5. That the title to a certain close, called — ^, is really and 
bon& fide in question in the said action. 

4. That I distrained the said goods for the purpose of trying 
the question whether I am entitled to the said close which I 
claim as my soil and freehold, and did so at the time of the 
making of the said distress. 

6. That the said close was conveyed to me [here hrUifly de- 
scribe the titlel, 

6. That a question of title is bonft fide the question to be tried 
in this cause. 

Sworn, &c. A. B. 
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No. 42. 

Form of Affidavit to obtain a Certiorari on 19 Greo. IH. 
c. 70, 8. 4, for having Execution upon a Judg- 
ment of an Inferior Court. 

In the Court of . 

I, X. Y., of , gentleman, attorney for A. B. in a suit here- 
inafter mentioned, and I, M. N., of , , severally make 

oath and say : — 

1. And first I, X. Y., for myself say :— That on or about -*— 
last past, a suit was commenced by the said A. B. against C. D. 

in the Court of , the same being a Court of Record, for [state 

the nature qf the claim] f and such proceeding^ were had in the 

said suit that afterwards, on last past, final judgment was 

given and entered for the said A. B. against the said C. D. for 
£ , which is still in force and unsatisfied. 

2. That I thereupon sued out an attachment against the per- 
son of the said C. D., and also a warrant against the goods and 
chattels founded on the said judgment, and for the purposes of 
having execution thereon, and delivered the same to the other 
deponent M. N. to execute. 

8. And I, the same M. N., for myself say : — That upon the 
said attachment and warrant being by the said other deponent 
delivered unto me, the said M. N., to be executed, I made dili- 
gent search and inquiry after the person and effects of the said 
C. D., but that neither the person of the said C. D., *nor any 
effects to him belonging, were to be found within the jurisdiction 
of the same Court. 

4. And I, X. Y., further say that I have heard and verily be- 
lieve that the said C. D. is now residing [or that effects of the 

said C. D. are now to be found] in the county of . 

X. Y. 
M. N. 

Sworn, &C. 



No. 42 (a). 

Affidavit for obtaining an Order to remove a Judg- 
ment of an Inferior Court of Record, under 1 & 2 
Vict. c. 110, s. 22. 

In the Court of . 

1, P. A., of , gentleman, make oath and say : — 

1. That I have been employed by A. B. to make application 
on behalf of the said A. B. for the removal into this Honourable 
Court of a judgment obtained by the said A. B. against one 

C. D. in the Court of , and by which judgment the said A. B. 

recovered against the said C. D. £ . 
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2. That the said judgment is in full force, and wholly un- 
satisfied. 

3. That the said Court of is an inferior Court of Record, 

and that on the day of , 1861, and at the time of reco- 
vering the said judgment, a barrister of not less than seven years' 
standing acted therein as Judge [or *' assessor,'* or " assistant,"] 
in the trial of causes therein. 

P. A. 
Sworn, &C. 



No. 42 (b).' 

Affidavit to remove a Judgment by Certiorari from 
a County Court— W<£e 19 & 20 Vict. c. 108, s. 49. 

In the Matter of a Plaint in the County Court of , 

holden at . 



r A. B., plaintiff. 



Between < and 

(,C. D., defendant 

I, A. B., of , in the county of , the above-named 

plaintiff, make oath and say : — 

1. That on the day of ^ 1861, I recovered judgment 

herein against the above-named defendant for the sum of £, 

debt and £, costs, and that such judgment remains wholly 

due and unsatisfied. 

2. That the said defendant has no goods or chattels within the 
jurisdiction of the said County Court which can be conveniendy 
taken to sadsfy such judgment. 

A. B. 
Sworn, &c. 



No. 42 (c). 

Affidavit to obtain Jeave to issue Execution on a Judg- 
ment in the Common Pleas at Lancaster, under 4 & 5 
Will. IV.* c. 62, s. 31. 

In the Court of , 



r A. B., plaintiff. 



Between < and 

(C. D., defendant. 

I, E. F., of , in the county of , clerk to P. A. of the 

same place, attorney for the above-named plaintiff in this cause, 
make oath and say : — 

1. That on the day of , the above-named plaintiff 

obtained a judgment against the above-named defendant in the 
Court of Common Pleas at Lancaster for £, , and such judg- 
ment still remains in force and unsatisfied. 
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2. That at the time of the commencement of the action in 
which judgment was so recovered [or, at the time when such 
judgment was so recovered], the said defendant was a resident 
within the said county of Lancaster, and then had divers goods 
and chattels within the jurisdiction of the said Court. 

d. That he has since removed all his said goods and chattels 
out of the said jurisdiction of the said Court [or, that he has 
since removed his person out of the jurisdiction of the said 
Court], as I am informed and believe, for the purpose of evading 

payment of the said £ . 

E.C. 

Sworn, &c. ■ ■ " 

Certificate in tuch etue ff the Depuiy Prothonotcarif, 
Court of Common Pleas at Lancaster. 



TA. B., plaintiff. 



Between < and 

(C, D.j defendant. 

I, J. F., Deputy Prothonotary of the said Court, do hereby 

certiiy that final judgment was signed in this cause on the 

day of , 1861, for £ • 

Dated, &c. J. F. 



Jffidaoit verifying Signature qf Prothonotary. 

I, T. C, of in the county of , make oath and say :— 

That I did see the above-named J. F. set and subscribe his 
name to the above-written certificate. 

F.C. 
Sworn, &c — ♦— 

No. 42 (d). • 

Affidavit in support of aa application for an Order for 
a Subpoena to compel the attendance of a Witness 
from Ireland or Scotland. 

In the Court of , 



( A. B., plaintiff, 



Between < and 

l^C. D., defendant. 

I, £. F., of , attorney in this action for the above-named 

plaintiff [or defendant], make oath and say: — 

1. That issue has been joined in this action, and the same is 
now pending for trial at . 

2. That G. H., who is at present residing at — — i in that part 
of the United Kingdom of Great Britain and Ireland called 
Scotland [or Ireland], is a material and necessary witness for the 
plaintiff [or defendant] on the trial of this cause. 

3. That it is material for the interests of the plaintiff [or de- 
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fendant] that the said G. H. should personally attend the trial 
of this cause, and be examined as a witness thereat, because 
[here state the particular reasons for which the witness is requiredf 
and the general nature qf the evidence he will give]. 

£. F. 
Sworui &c. • 

No. 43. 

Form of Affidavit of Service and Non-attendance of 

Summons. 
In the Court of——. 

r A. B., plaintiff, 
Between c and 

C C. D., defendant. 

We G. H., of , clerk to Messrs. , attomies for the 

above-named plaintiff, and E. F., of , process server, re- 
spectively make oath and say : 

And first I, the said £. F., for myself say : — 

1. That I duly served the above-named defendant C. D. with 
a true copy of the summons hereunto annexed marked "A," on 

Monday, the day of , 1861, by leaving the same with a 

clerk of the said defendant, at the office of the said defendant, 
before seven o'clock [or on Saturday before two o'clock] in the 
afternoon of the same day. 

And I, the said G. H., for myself say : — 

2. That I duly attended at the chambers of the Hon. Mr. 

Ju^ice , in Rolls' Garden, Chancery Lane, from eleven 

o'clock in the forenoon of , the day of , 1861, 

being the time of the return of the said summons, until half- past 
eleven o'clock in the forenoon of the said day, but that the said 
defendant did not appear thereto, nor did any other person 
appear thereto on behalf of the said defendant. 

E.F. 
Sworn, &c. G. H. 



No. 44. 
Common Affidavit to change the Venue. 

In the Court of — . 

A. B., plaintiff, 

V. 

C. D., defendant 

I, C. D., of — , the above-named defendant [or attorney in 

this action for the above-named defendant], make oath and say : — 

1. That the plaintiff's cause of action (if any) arose in the 
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county of Y. [t/te county to which it is proposed to change the venue'], 
and not in the county of M. [the venue already kUd^^ or elsewhere 
out of the county of Y. 

CD. 
Sworn, &c. 



No. 45. 

Suggestion of Change of Place of Trial to be entered 

on the Record. 

And now on the day of , 1861, it is suggested 

and manifestly appears to the Court here, that by an order of 

the Hon. Mr. Justice , made in this action, on the 

day of , 1861, it was ordered that the trial of this action should 

take place in the county of , and not in the county of : 

Therefore let a jury of the said county of come accordingly. 



No. 46. 

Affidavit on which to ground Application for the 
Examination of a sick, &c. Witness. 

In the Court of . 

{A. B., plaintiff, 
and 
C. D., defendant. 

I, A. B., of , , the above-named plaintiff, make oath 

and say: — 

1. That this action is now depending in this Honourable Court, 
and is brought for [here state shortly the general nature of the 

action'], and that issue was joined herein on the day of 

last past, and notice of trial given for the sittings to be 

holden at . 

2. That J. K. of , , is a material and necessary wit- 
ness for me in the said cause, as I am advised and verily believe, 
and that I cannot safely proceed to the trial thereof without the 
testimony of the said J. K. 

3. That the said J. K. is about to leave this kingdom in a few 

days for , in parts beyond the seas, and is not expected to 

return during the next months, as he hath informed me, 

and as J verily believe, [or, is dangerously ill and not expected 
to recover], [or, cannot possibly attend the trial of this cause, in 
regard that the said J. K., &c.J 

A. B. 
Sworn, &c. 
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No. 47. 

Special Order for Consolidation of Causes. 

Upon hearing the attornies or agents on both 
sides, and by consent, I do order 

That all further proceedings in these causes be 
stayed until the trial of , the defendants sub- 
mitting to be bound and concluded by the verdict in 
the said cause (provided the same be tried to the 
satisfaction of the presiding Judge), upon the follow- 
ing conditions : — 
That, if the defendant in the cause to be tried pay money into 
Court, or if he pay money under a Judge's order to stay proceed- 
ings, the said defendants shall, within ten days after such pay- 
ment as aforesaid, respectively pay into Court under this order 
the like sum, or such proportion as the same will bear to the 
sum assured by them respectively ; and in that event the plain- 
tiff shall be at liberty to take such money out of Court, and if he 
elect to receive such money in satisfaction of h claim in the 
action wherein the money is paid, then he may proceed to tax 
h costs at any time, either before or after the verdict in the 
said cause so to be tried as aforesaid ; but if the defendants, or 
either of them, neglect to pay such sum, then the plaintiff shall 
be at liberty to file a declaration, and sign judgment against 
such defendant or defendants by default, and tax h costs, and 
issue execution for tlie amount so neglected to be paid as afore- 
said, and the costs so to be taxed as aforesaid, and to levy the 
same, together with the costs and expenses of such execution. 

That if the plaintiff, on the trial of the cause so to be tried as 
aforesaid, recover more than the sum so paid into Court by the 
defendant in that action, and if the defendants in the several 
other actions neglect to pay the plaintiff in proportion as afore- 
said, the difference between the money paid into Court by thera 
respectively, or levied under an execution as aforesaid, and the 
sum so recovered as aforesaid, the plaintiff shall be at liberty to 
sign judgment for such proportionate difference, and levy the 
same, together with the costs of judgment, execution, and all 
other expenses, notwithstanding any former judgment or execu- 
tion that may have been signed or executed against the said de- 
fendant or defendants as aforesaid. 

That if the defendant in the cause so to be tried as aforesaid 
do not pay any money into Court, and if the verdict be found for 
the plaintiff, then the defendants in the said other actions shall 
pay to the plaintiff the amount assured by them respectively, or 
such proportion thereof as the verdict recovered bears to the 
sum assured by the said defendant in the action to be tried as 
aforesaid, together with the costs to be taxed, within ten days 
after such taxation. 

That if the amount be not so paid by the defendants, or either 
of them, as last aforesaid, then the plaintiff shall be at liberty to 
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file a declaration, and sign judgment by default, for the amount 
in the action in which the money is neglected to be paid, and to 
issue execution for the same, and levy the costs of judgment and 
execution on the usual terms. 
Dated this day of , 186—. 



No. 48. 

Affidavit for Costs where Sum recovered is 

under £50. 

1. Where the PlamHff aitd DrfendatU reside more than Twenty 

Milee apart. 
In the Court of b 



r A. B., plaintiff, 



, Between < and 

(^C. D., defendant 

I, A. B., of street, in the parish of , in the county 

of , the above-named plaintiff, make oath, and say : — 

1. That this action was commenced by a writ of summons 

issued out of this Honourable Court, on the day of , 

1861. 

2. That issue was joined herein on . 

3. That the said issue was tried on the day of last, 

before , at , when a verdict was found for me for 

£ . 

4. That at the time of the commencement of this action I 

dwelt at No. , street, in the parish of , in the 

county of , and that the defendant at the time of the com- 
mencement of this action dwelt at No. , street, in the 

parish of , in the county of , and that the said respective 

dwellings then were, and still are, more than twenty miles apart 
from each other. 

5. That at the time of the commencement of this action, 1, as 
aforesaid, dwelt more than twenty miles from the defendant. 

A. B. 
Sworn, &c 



2. Where no material Point rf the Cause (^Action aroee within 
the Juritdictioti where the Dtfendant dwelt* 

In the Court of — • 

C A. B., plaintiff. 
Between < and 

( C. D., defendant. 

I, A. B., of , the above-mentioned plaintiff^ make oath 

and say : — 
1. That this action was commenced by a writ of summons 



FOBMfl. 213 

Iflsaed out of this Honourable Court on the — ~ day of ■■ , 
1861. 

2. That I declared herein on last l*tate shortly the nature 

<{/* the declaration], 

8. That the following is a copy of the particulars of my de- 
mand in the said action. 

4. That the defendant pleaded the following pleas to the said 
declaration [here abstract the pleas}, 

6, That issue was joined on the said pleas on . 

6. That the said issues were tried on , before , at 

, when a verdict was found for me for £ . 

7. That, at the time of the commencement of this action, the 
defendant' dwelt and carried on his business of a —- — at No. 

, Street, in the parish of , in the county of , 

and within the jurisdiction of the County Court of , 

holden at . 

8. That the cause of action in this action did not arise wholly 
or in some or any material point within the jurisdiction of the 
said County Court. 

9. That the goods, for the recoyerv of the price of which this 

action was brought, were sold and delivered at , in the 

parish of , in the county of , and within the jurisdic- 
tion of the County Court of • 

A.B. 
Sworn, &C. 

8. Where, in consequence of the FlainHff's Clam being reduced 
below ig50 by the Drfendant's Set-qjf, the County Court had 
no Jurisdiction, 

In the Court of — . 

C A. B., plaintiff, 
Between ? and 

C C. D., defendant. 

I, A. B., of—, in the parish of , in the county of , 

the above-named plaintiff, make oath and say : — 

1. That this action was commenced by a writ of summons is- 
sued out of this Honourable Court on the day of ^ 

1861. 

2. That the declaration in this action is for [^state declaration 
shortly], 

3. That the defendant pleaded to this action [state pleadings 
and amount t Ac^qf set-off], 

4. That the following is a copy of my particulars of demand 
[co]^ particulars]. 

6, That the following is a copy of the defendant's particulars 
of set-off [copy them], 

6. That this cause was tried on the day of , 1861, at 

— , before , when a verdict was found for me for £ . 

7« That the defendant proved the whole [or part] of his set-off 
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at the said trial, and accordingly for this, and no other reason, 

my demand in this action was reduced from the said £, to the 

said £ . 

8. That my claim and demand in this action was, at tbe time 
of the commencement thereof, for a greater sum than £50, viz., 

for the said it • 

A. B. 

Sworn, &c. » 

No. 49. 
Affidavit for Order for Security for Costs. 

In the Court of . 

C A. B., plaintiff, 
Between X and 

C C. D., defendant. 

We, C. D., of , the ahove-named defendant, and E. E., of 

— , gentleman, attorney to the said defendant, severally make 
oath and say : 

And first, I, C. D., for myself say : — 

1. That the residence of the above-named plaintiff is at , 

in the kingdom of , and that he the said plaintiff usually re- 
sides, and is now residing, there. 

And I, E. F., for myself say: — 

2. That an appearance has been duly entered in this action 
for the said defendant, and issue has not yet been joined herein. 

8. That I, the said E. F., did, on the day of last, for 

and on behalf of the said defendant, demand of P. A., gentleman, 
attorney for the above-named plaintiff, security for costs in this 
action, but that the said P. A. refused to give any such se- 
curity ; and thereupon I did, on the day of last, serve 

tbe said P. A. with a true copy of the summons hereunto an- 
nexed by delivering such copy to the said P. A. [or to a clerk or 
servant of the said P. A.] at his chambers \or house], &c., in 

CD. 

Sworn, &c. E. F. 



No. 50. 
Affidavit for Discovery of Documents. 

In the Court of . 

A. B., plaintiff, 



( A. B., 

\ * 

I CD., 



Between < and 

defendant. 

I, A. B., of , gentleman, the above-named plaintiff, make 

oath and say : — 

1. That this action is brought to recover the sum of £ 
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due to me for certain large quantities of wheat sold by me to the 

defendant between the day of and the day of 

, in the year 1861. 

2. That before, at the time of, and after, such sales of wheat as 
aforesaid, I wrote and sent several letters to the said defendant 
relating wholly or in part to such sales. 

3. That I believe that in the ledger, journal and other account 
books of the said defendant, there are divers entries relating to 
the sales of such wheat, made by the said defendant and other 
persons in his employ. 

4. That I am advised and verily believe that it is material and 
necessary for me, in order to prove my claim in this action and 
to prepare my case for trial, to have produced before me such 
letters, ledger, journal and other account books of the defendant, 
and that I shall derive material advantage from the production 
of the same. 

5. That I verily believe that the documents aforesaid are in 
the possession, custody, power or control of the said defend- 
ant or of Messrs. , his attornies in this action. 

A. B. 
Sworn, &c. — ♦— 

No. 51. 

Affidavit of Stakeholder for an Order to require a 
third Person to appear and state the nature of his 
Claim. 

In the Court of . ^ A. B., plaintiff, 

Between-^ and 

(^C. D., defendant. 

I, C. D., of , , the above-named defendant, make oath 

and say : — 

1. That on or about the day of last past, the sum of 

100/. was delivered by the above-named plaintiff to me, and 
deposited in my custody [here mention the purpose for which the 
»take was deposited] ^ and that I still hold possession of the same. 

fi. That while I had the said sum of money in my possession, 

viz. on or about the day of last, I was served with the 

following notice by E. F. of [here copy notice]. 

3. That in consequence of such notice i do not know to whom 
the said lOOL belongs, or to whom I should pay and deliver the 
same. 

4. That this action was commenced on the day of ■ 

last, and the above-named plaintiff declared herein against me 

on the day of last, in an action of [state the nature of 

the action]y in respect of my not having delivered the said sum of 
money to the plaintiff. 

5. That the declaration herein was delivered on the day 

of last, and that I have not pleaded thereto. 
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6. That I do not claim any interest whatever in the said lOOi^ 
the subject-matter of this action. 

7. That from the claim made as hereinbefore mentioned by 
£. F., I believe that the said £. F. will sue me, this deponent, for 
the said 100^ 

8. That I do not in any manner collude with £. F. or the 
above-named plaintifil 

9. That 1 am ready forthwith to pay into Court the sum of 
100/. as 1 may be directed by this Honourable Court, or any 
Judge thereof, if required so to do. 

a D. 

Swomi &c. — ♦— 

No. 52. 

Afidayit on behalf of Sheriff for aa Interpleader 

Issue. 
In tiie Court of k 



{A, B., plaintiff. 



Between < and 

vC. D., defendant. 

I, X. Y., of , in the county of , officer to the sheriff 

of , make oath and say : — 

1. That under and by virtue of a writ of fi. fa. which appeared 
to me to have been regularly issued out of this Honourable Court 
in this action, directed to the said sheriff, commanding him that 
he should cause to be levied of the goods and chattels of the 

above-named defendant £ , which the above-named plaintiff 

had recovered against the said defendant in this Honourable Court, 

and indorsed to levy the whole [or £ ], besides sheriff's 

poundage, officers' fees, and other incidental expenses ; and also 
by virtue of a warrant of the said sheriff granted on the said 

writ, I did on the day of instant, take possession of 

certain goods and chattels in the dwelling-house of the above- 
named defendant, situated at " , in the same county, and that 

the said goods and chattels still remain in my custody or posses- 
sion, as officer of the said sheriff. 

2. That on or about the day of , I was served with 

a written notice, of which the following is a copy {copy cldtm- 
ant*s notice]. 

3. That an action is, as I verily believe, intended to he brought 
by the said £. F. [the claimant] against the slieriff, for the par- 
pose, as I verily believe, of recovering damages for and in respect 
of the said seizure of the said goods and chattels, [ff an aetkm 
has been brought, this clause must be varied accordingly.] 

4. That this application is made solely on my behalf, as officer 
to the said sheriff, at my own expense, and for my indemnity 
only, and that I do not, nor does the said sheriff, in any manner, 
collude with the said £. F., or with the above-named plaintiff. 

Sworn, &c. X. Y. 
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Interpleader Order " A." 

Sheriff to sell the Goods and pay Proceeds into Court, to abide the 

event of an Interpleader Issue. 

(Upon hearing the attornies or agents for 
the sheriff of , and for the plaintiff, and 
for , the claimant, and upon reading the 
affidavits of , 

I do order that the said sheriff do proceed, to sell the goods 
and chattels seized hy him under the writ of Jfm /actcu issued 
herein, and do pay the net proceeds of the sale, after deducting 

the expenses thereof , into Court in this cause, to abide 

further order herein. 

And I do further order, that the parties do proceed to the trial 

of an issue in the Court of , in which the said shall be 

the plaintiff, and the said shall be the defendant, and that 

the question to be tried shall be whether . . 

And I do further order, that such issue shall be prepared and 

delivered by the plaintiff therein within from this date, and 

shall be returned by the defendant therein within days, and 

shall be tried at . 

And I reserve the question of costs, and all further questions, 
until after the trial of the said issue. 



Dated the day of , 186—. 



[Judge* s signature.] 



Interpleader Order " B." 

Claimant either to pay Money into Court or give Security ^ and She~ 
riff to withdraw from the Goods seized, or Sheriff to sell the Goods 
and pay the Proceeds into Court. 



iUpon hearing the attornies or agents for 
the sheriff of , and for the plaintiff, and 
for , the claimant, and upon reading the 
affidavit of 



I do order, that upon payment of the sum of £ into 

Court by the said claimant, within from this date, or 

upon giving within the same time security to the satis- 
faction of one of the Masters for the payment of the same 
amount by the said claimant, according to the directions of any 
rule of Court or Judge's order to be made herein, and upon 
payment to the said sheriff of the possession money from this 
date, the said sheriff do withdraw from the possession of the 
goods and chattels seized by him under the vfrit fieri facias issued 
herein. 
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And I do further order, that, unless such payment shall be 
made, or such security be given, within the time aforesaid, the 
said sheriff do proceed to sell the said goods and chattels, and 
pay the proceeds of the sale, after deducting the expenses thereof, 
and the possession money, from this date, into Court in the cause, 
to abide further order herein. 

And I do further order, that the parties do proceed to the trial 

of an issue of the Court of , in which the said claimant shall 

be the plaintiff, and the said execution creditor shall be defend- 
ant, and that the question to be tried shall be whethel*, at the 
time of seizure by the sheriff, the goods, &c., were the property of 
the claimant, as against the execution creditor. 

And I do further order, that such issue shall be prepared and 

delivered by the plaintiff therein within from this date, and 

be returned by the defendant therein within days, and shall 

be tried at . 

And I reserve the question of costs, and all further qoestions, 
until after the trial of the said issue. 

And I further order, that no action shall be brought against the 
said sheriff for the seizure of the said goods. 

lJudg9*t tignature»1 

Dated the day of , 18—. 



Interpleader Order " C." 

(Seldom used at the present time,) 

iUpon hearing the attorniesor agents for the 
sheriff of , and for the plaintiff in the 
execution, and for , the claimant, and 
upon reading the affidavit of , 

I do order, that upon payment of the sum of £ — ^ into Court 
by the said claimant, or upon giving security to the satis- 
faction of one of the Masters for the payment of the same amount 
by the said claimant, according to the directions of any rule of 
Court or Judge's order to be made herein, the said sneriff do 
withdraw from the possession of the goods and chattels seized by 
him under the writ of^H/octM issued herein. 

And 1 further order, that in the tneantime and until such pay- 
ment shall be made or such security be given, the said sheriff 
continue in possession of the said goods and chattels, and the 
said claimant do pay possession money ibr the time he shall so 
continue, unless the said claimant shall desire the said goods and 
chattels to be sold by the sheriff, in which case the sheriff is to 
sell the same, and pay the proceeds of the sale, after deducting 
the expenses thereof and the possession money from this date, 
into Court in the cause, to abide ftirther order herein. 

And 1 further order, that the parties do proceed to the trial of 
a feigned issue in the Court of , in which the said claimant 
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shall be the plaintiff, and the said execution plaintiff shall be the 
defendant, and that the question to be tried shall be whether the 
goods seized under the writ of fieri facicUf or any part thereof, 
were at the time of the delivery of the writ to the sheriff the 

property of the said claimant , as against the said execution 

plaintiC 

And I further order, that such issue shall be prepared and 

delivered by the plaintiff therein within from this date, and 

be returned by the defendant therein within days, and shall 

be tried at . 

And I direct that no action shall be brought against the sheriff 
for the seizure of the said goods. And I reserve the question of 
costs, and of repayment of the said possession money, and all 
lurther questions, until after the trial of the said issue. 

Dated the day of , 18—. 



No. 53. 

Affidavit in order to obtain an Order to deliver 

Interrogatories. 



In the Court of 



( A. B., plaintiff. 
Between < and 

(^ C. D., defendant. 



We, A. B., of , the above-named plaintiff, and £. F., of 

, attorney in this cause for the above-named plaintiff, 

severally make oath and say : — 

And first, I, the said A. B., for myself say : — 

1. That this action is brought to recover the sum of £ for 

[state shortly the nature qf the action^ 

2. That 1 have a good cause of action herein on the merits. 

3. That I believe that I shall derive material benefit in this 
cause from the discovery which 1 seek by the interrogatories 
herein. 

And I, the said £. F., for myself say : — 

4. That I am attorney in this cause for the said plaintiff. 

5. That I verily believe that the plaintiff has a good cause of 
action in this action on the merits. 

6. That 1 verily believe that the plaintiff will derive material 
benefit in this cause from the discovery which he seeks by the 
said interrogatories. 

A.B. 

Sworn, Uc £. F. 



l2 
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No 54. 

Affidavit in support of Application to try before 

the Sheriff. 
In the Court of — . 

f A.. 6., plaintiff. 
Between < and 

\^C. D., defendant. 

I, E. F., of , gentleman, attorney for the above-named 

plaintiff in this action, make oath and say : — 

1. That this action is brought to recover £ claimed to be 

due from the defendant to the plaintiff for [jshcrtly state the cause 
ofaction\ and that the sum sought to be recovered and indorsed 
on the writ of summons by which this action was commenced does 
not exceed twenty pounds. 

2. 'That issue has been joined in this action, and the trial will 
not, as I verily believe, involve any difficult question of fact or 
law. 

-•- E.F. 

Sworn, &c 

No. 65. 
" Long " Order of Reference. 

Upon hearing the attomies on both sides, 

/and by their consent, I do order, that be 
referred to the award, order, arbitrament, final 
end and determination of , 

who shall have all the powers, as to certifying, of a Judge of 

Nisi Prius, so as the said arbitrator shall make and publish 

award, in writing, of and concerning the matters referred, 

ready to be delivered to the said parties in difference, or such of 
them as shall require the same [or their respective personal re- 
presentatives, if either of the said parties shall die before the 
making of the said award], on or before the now next en- 
suing, or on or before such further or ulterior day as the said 

arbitrator shall from time to time appoint and signify in 

writing, under hand, to be indorsed on this my order. 

And, bv the like consent, I further order, that the said parties 
shall in all things abide by, perform, fulfil and keep such award 
so to be made as aforesaid, and that the costs of the said cause 
, and that the costs of the reference and award, shall be 

And, by the like consent, I further order, that the said arbi- 
trator shall be at liberty (if shall think fit) to examine 

the said parties to this suit, and their respective witnesses, upon 
oath or affirmation, and that the said parties do and shall produce 

before the 'said arbitrator all books, deeds, papers and 

writings, in their or either of their custody or power, relating to 
the matters in difference. 

And I further order, by and with such consent as aforesaid, that 
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neither the plaintiff nor the defendant shall hring or prosecute 
any action or suit at law or in equity against the said arbitrator 

, or bring any writ of error, or prefer any bill in equi^, 

against each other, of and concerning the matters so as aforesaid 
referred; and that if either party shall by affected delay or 

otherwise wilfully preyent the said arbitrator from making 

an award, shall pay such costs to the other as the Court of 

shall think reasonable and just 

And, by the like consent, I further order that, in the eyent of 
either of the said parties disputing the yalidity of the said award 
so to be made and published as aforesaid, or moying the Court 
to set the same aside, the Court shall haye power to remit the 
matters hereby refenred, or any or either of them, to the recon- 
sideration of the said arbitrator . 

And, by the like consent, I further order that, in the eyent of 

the said arbitrator declining to act, or dying before — — 

shall haye made award, the said parties may, or, if they can- 
not agree, one of the of the Court of may, on applica- 
tion by either side, appoint a new arbitrator. 

And, by the like consent, I further order that this order shall 

and may be made a rule of her Majesty's Court of if the 

same Court shall so please. 

Dated the day of 18—. 

[Judge* 8 signature,^ 



INDEX. 



Absconding Debtors' Act, 63. 

Accountant-General, charging stock, &c., in name of, 95. 

Acknowledgment of Deeds, by married women, 16. 

to pass reversionary interest in personal property, 18. 

colonial, 22. 

examination of lady, 16. 

indorsement on deed, ib. 

certificate, 17. 
filing, 18. 

affidavit by attorney, 19. 

when taken, 21. 

execution of deed, 22. 
affidavit of,.t&. 

filing certificate over date, ib, 

errors in certificate, &c.y how amended, 23. 

notarial certificate, 24. 

erasures in affidavit, &c., ib. 
Action Sy to consolidate, 135. 
Affidavits, swearing of, 8. 

jurats to, ib. 

in Insolvent Debtors' Court, &c., 9. 

verifying registry of judgment in Middlesex or Yorkshire, ib. 

crown, ib. 

filing, 11. 

producing in Court, ib. 

of sufficiency in bail cases, 78. 

examination of person refusing to make, 134. 
Allegiance, Oath of, before whom taken, 10. 
Amending Paper Books, when delivered, 32. 
Appeal from a Judge at Chambers, 4. 
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Appearance, Non, allowance of costs in cases of, 29. 
Appear and defend, application to, 49. 

any defence may be set up, 54. 

application by landlord in ejectment, 55. 
Arbitrator, attendance of prisoner before, 85. 

reference 'of a cause to, 176. 

ffide " Reference to Arbitration." 
Arrest, improper, to bold to bail, 65. 
Assizes, administration of oaths during, 10. 
Attachment of Debts, due to judgment debtor, 86. 

what debts cannot be attached, 90. 

oral examination of defendant in, 88. 

affidavit for, ib. 

order nisi, 89. 
absolute, ib, 

costs in, ib. 

decisions on the statute, 90. 

service of the order, 92. 

discharge of order nisi, ib, 

charge of defendant in execution, 93. 

judge's option to refuse order, ib. 

debt belonging to third person, ib. 
Attachment of Stock, Shares, &c, 93. 

in name of accountant-general, 95. 

decisions respecting, 97. 
Attendance, of judges and clerks at chambers, 6. 

of witnesses before arbitrator, 24. 

of prisoner as a witness on a trial, 84. 
before arbitrator, 85. 
Attorney, warrants of, filing, 99. 

delivery of bill of costs by, 141. 

changing, 173. 

death of, 174. 
Award, of costs by judge at chambers, 5. 
Bail, issue of capias to hold to, 59. 

case required in affidavit, 60. 

formal defects in affidavit, ib. 

application made at any time, ib. 

affidavit, 61. 

'^quitting England," 62. 
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B AIL — (cenlhioed). 

order, 6*. 

inspeclian of BffldaviC, lb. 

discharge of defendant, ib, 

improper arrest, 65. 

irregulariliea in affidavit, SG. 
Bail, putting in, 69. 

nuitiber of ipecial bail, 67. 

vtho may be, ib. 

for what reason put in, 68. 

to render, ib. 

three meihoda of putting in, 69. 

render of defendant, 70. 

when in criminal custody, 83. 

render piece, 71. 

render to county gaol, ib. 

perfecting, 72. 

notice that hail is put in, 72. 

description of, 73. 

excepting to, li. 

justifying, 74. 

allowance of, 77. 
rejection of. ib, 

putting in nith affidavit of sufficiency, 78. 

when defendant ia in custody, 80. 

discharge of defendant, iii, 

supersedeas, 81. 

exonereiur, ib. 

changing and adding, S2. 
Bail in Error, S2. 

excepting to, 83. 

not necessary where plaintiff coiamences proceed 
Bill of Costs, compelling delivery of, 141. 
Bill or Exciianoe Act, application to appear under, ' 

banker's cheque, a bill under the statute, S3. 
Books, Paper, how and when delivered, 30. 
British Subiect, out of jurisdiction, proceedings agair 
CAMiR, writ of, to hold to bail, how iuued (vide " Bail ' 
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Certiorari, application for, 102. 
Chamrer Jurisdiction, appeal from, 4. 
Chancery, Court of, charging atock in, 95. 
Changing Venue, 127. 

in local actions, 128. 

attorney, 178. 

and adding bail, 82. 
Charging Defendant in Execution, 85. 

stock, cases determined respecting, 97. 
Cheque, Banker's, a bill of exchange, 53. 
Circuits, authority of a judge upon, 2. 
Clerks, Judges, their attendance at chambers, 6. 
Cognovits, &c., filing of, 99. 
Commissioners, Country, for taking affidavits, 11, 12. 

to India, how issued, 130. 
Committal of Defendant to Queen's Prison, 34. 
Concurrent Jurisdiction of the Judges, 2. 
Contempt, committal for, 5. 
Consents to Judge's Orders, 124. 
Consolidation of Actions, 134. 
Costs, judges' power to award, 5. 

allowance of, where defendant has not appeared, 29. 

award of, in garnishee proceedings, 89. 

to recover, 136. 

in action brought by executor, &c., 136. 

in colonial, ftc. Court, 137. 

in County Court jurisdiction, ib, 

security for, when given, 139. 
Counsel, costs o^ 120. 
County Palatine, affidavits in, 10. 

County Court Judge, compelling performance of act by, 140. 
Court, where application must be made to, 3, 

will enforce the actsof a judge, 5. 
Crown Affidavits, before whom sworn, 9. 
Debtors, Absconding, 63. 
Debtors, Insolvent, affidavit in Court of, 9. 
Debts due to Judgment Debtor, attachment of, 86. 
Deeds, acknowledgment of, by married women (vtife ** Acknow- 
ledgment," &&), 16. 
Defend, application to, under bill of exhai^e act, 49, 



INDEX. Tsn 

Defendant, not appearing, allowance of coita, 29. 

committal to Queen 'a Prison, 34. 

render of, in discharge of bail, 70. 
Delegated Jurisdiction of the Judoes, 3. 
Delivery of Demurrers, &c., SO. 

particulars of demand, &c., 157. 
Deponents' Names in Jurat of Affidavit, 8. 
Discovery of Documents, 144. 

profession, &c., of plaintiff, 161. 
Ejectment, summary relief in, 156. 

application by landlord to defend in, 55. 

signing judgment in, where defendant does not appear, 56. 

due service, meaning of, 57. . 

vacant possession what, ib, 

judgment in, for non-payment of rent, 58. 
Equitable Authority of a Judge, 5. 
Erasure in Jurat of Affidavit, 8. 
Error Book, delivery of, 30. 
Error, bail in, 82. 
Examination, of defendant as to debts due to him, 88. 

of witnesses before trial, 130. 

upon interrogatories, 154. 
Explanation of Affidavit to Marksman, 9. 
Excepting to Bail, 73. 
Execution, charging defendant in, 36, 93. 

against a shareholder, 163. 
Exoneretur in Bail Cases, 81. 
Filing Affidavits, 10. 

warrants of attorney, 99. 

newspaper recognizances, 101. 
Fines and Recoveries Act, applications under (vtV« ^'Acknow- 

ledgment," &c.), 16. 
Foreign Court, examination of witnesses pending a cause 

in, 26. 
Forma Pauperis, suing in, 40. 

delay in proceedings, 41. 

amendments &c., whilst suing in, 42. 
'< Four Clear Days," how reckoned, 82. 
Garnishee Order, Nisi, 86. 

aJ[)solute, 89. 
Guardian, appointment of, 38. 
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Habeas Corpus ad Testificandum, 84. 

judge's order, in nature of, 85. 
Holidays at Chambers, 7. 
Illiterate Deponent, 9. 
India and Colonies, commission to, 130. 
Indorsement for Costs upon Writs of Summons, 29. 
Infant suing and defending, 38. 
Insolvent Debtors' Court, affidavits in, 9. 
Interlineation in Jurat of Affidavit, 8. 
Interpleader Application by Stakeholder, 148. 

by sheriff, 151. 

costs of, 152. 
Interrogatories, delivery of, 131. 

examination upon, 154. 
Judge of County Court, how compelled to perform duty, 140. 
Judges' Clerks, 6. 

notes, how obtained, 33. 
Judgment, affidavit verifying registry of, 9. 

removal of, 102. 
Jurats of Affidavits, 8. 

erasures in, 24. 
Jurisdiction, original and delegated, 8. 

defendant residing out of, how proceeded against, 46. 

of a judge at chambers, appeal from, 4. 

examination of witnesses within, 133. 
Landlord, application by, to appear and defend, 55. 
Loading of Lost Ship, to ascertain, 174. 
Lost Writ of Summons, allowance of costs upon, 30. 
Marksman, explanation of affidavit to, 9. 
Married Women, acknowledgment of deeds by (vide " Acknow- 
ledgment," &c.), 16. 
Middlesex, affidavit verifying registry of judgment in, 9. 
Newgate, charging defendant in execution in, 37. 
Newspaper Recognizances, filing, 101. 
Nonpayment of Rent, judgment for, 58. 
Notes, Judges, how obtained, 33. 

never supplied to attornies, &c., 34. 
* NUNC PRO TUNC,* order to deliver paper books, 32. 
Oath, affidavit, 8. 

of allegiance, before whom taken, 10. 

8heri£Ps, before whom taken, ib. 
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Oral Examination of Defendant, 88. 
Orders, rescinding, time for, 7. 

consents to, 124. 

how enforced, 126. 
Origin of Chamber Jurisdiction, 1. 
Original Jurisdiction of Judge at Chambers, 3. 
Paper Books, Points, &c., how and when delivered, 30. 
Particulars, delivery of, 157. 

when necessary, 158. 

amendment of, 160. 
Pauper, application to sue as, 40. 
Perfecting Bail, 72. 
Personal, application of infant to appoint guardian, 39. 

service of writ of summons when dispensed with, 42. 
Petition, for obtaining commission to take affidavits, 15. 
Plaint, removal of, 105. 
Plaintiff, discovery of profession of, fire, 161. 
Pleading several Matters, 167. 

time for, 170. 
Policy of Sea Insurance, consolidation of actions on, 135. 
Prisoner, attendance of, on a trial, 84. 

when in criminal custody, 85. 
Proceedings, order to stay, 168. 
PROCHEIN JMY, how appointed, 38. 
Queen's Prison, committal to, 34. 
Railway and Canal Traffic Act, 109. 
Recognizance, Newspaper, filing, 101. 
Record, application to produce original, 116. 
Recovery of Costs, 136. 
Reference to Arbitration, 176. 

compulsory, 179. 

enlarging time for award, 177. 

death of party to cause, 178. 
of arbitrator, ib, 

in matters of account, 179. 

costs, 180. 

special case in, ib. 

issue, ib. 
Registry of Judgment, affidavit verifying, 9. 

X 
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Statutes — (continued,) 

17&18 Vict. c. 31, 8. 3..109. 
C.36..99. 
c. 44.. 114. 
c. 125, 8. 3 . . 179. 

88.12,13, 14.. 178. 
8. 15.. 177. 
8. 48.. 134. 
8. 50.. 146. 
8. 51.. 154. 
88. 60-67.. 86— 122. 
8. 88.. 176, 
18&19Vict.c. 13..153. 
c. 67.. 49. 
c. 108, 8. 4.. 55. 

8. 38.. 104, 105. 
8. 43 . . 140. 
8. 49.. 108, 140. 
8. 67. .^106. 
c. 110, 8. 4.. 107. 
c. 113.. 26. 
20 & 21 Vict. c. 57.. 18. 

22 Vict. c. 16.. 14. 
22&23 Vict. c. 35.. 157. 

23 & 24 Vict, c 126, 88. 1 & 2.. 156. 

88. 12— 18.. 152. 
8. 29*. 93. 
Stating Proceedings, 168. 

where summons is not attended, 170. 
SuBPCENA IN Special Form, 113. 

SUBPCENA to produce ORIGINAL RECORD, 116. 

Suggestion to try LOCAL Action in another County, 

128. 
Summary Relief in Ejectment, 156. 
Summons, writ of, when personal service cannot be effected, 42. 
reasonable efforts to serve, what, 43. 
terms ordered by judge when substituted serrice allowed, 

45. 
calls to serve, at place of business, 45. 
averment of non-appearance to, 44. 
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Summons (Judge's), nature of, 116. 

when a '' stay of proceedings/' 117. 

return of, ib, 

how drawn up, 119. 

issued in hlank, ib. 

affidavit of service and non-attendance, 123. 

copy of, 120. 

service of, 120. 

costs of counsel, ib, 

affidavits used on hearing, ib. 

filing, 121. 

for what it may be taken out, 119. 

attendance upon, 122. 

adjournment, ib. 

how attended when no judge at Chambers, 124. 

consents upon, ib. 
Supersedeas in Bail Cases, 80. 
Swearing Affidavits, 8. 
Time to plead, &c., 170. 
Traffic, railway and canal, 109. j 

rules. 111. 
Trial of Action, in next adjoining county, 129. 

before sheriff, 165. 
Vacant Possession in Ejectment, proceedings in case of, 57. 
Venue, Application to change, 127. 

in local actions, 128. 
Warrants of Attorney, filing, &c., 99. 

when more than a year old, 100. 
affidavits for, 101. 
Witnesses, attendance before arbitrator, 24. 
to a foreign suit, examination of, 26. 
examination of, before trial, 130. 
Women, Married, acknowledgment of deed by (vide ** Acknow- 
ledgment," &c.), 16. 
Writ of Subpoena in Special Form, 113. 
Writ of Summons, lost, allowance of costs, 30. 

when not personally served, 42. 
Yorkshire, affidavit verifying registry of judgment in, 9. 

J 



LONDON: 

PRINTED BY C. ROWORTH AND SONS, 

BELLTARDi TEMPLE BAR. 



Stephen's Common Law Procedure Act, 1860. 

Jmt Published, Svo, price &8, cloth. 



THE 



COMMON LAW PEOCEDURE ACT, 

1860, 

(23 & 24 VtcT. c. 126,) 



WITH 



PRACTICAL NOTES: 



AKD 



^n Sttttotrurtum, 



EXPLANATORY OF THE NEW EQUITABLE POWERS CONFERRED ON THE 

COURTS OF LAW; AND OF THE ALTERATIONS IN PROCEDURE 

AND PRACTICE EFFECTED BY THE STATUTE. 

BY 

JAMES STEPHEN, LL.D., 

RECORDER OF POOLE ; 

EDITOR OP lush's COMMON LAW PRACTICE, AND MH. SSKJEANT ST£P]|EN'B 

COMMENTARIES, &C. &C. 



*^* This Work, although complete in itself, is so printed and 
arranged, with references thereto throughout, as to form a 
convenient Supplement to Stephen^ s Lushes Practice, 



LONDON : 

BUTTERWORTHS, 7, FLEET STREET, 

&stas $uiiU0t<» to ti)e Clunn's wmi exceUnti ^Ki^ftsta* 

I860. 



Stephen's Lush's Common Law Praetiee. 

Second Edition, 8vo. 429. cloth, 

LUSH'S 
PRACTICE 

07THB 

SUPERIOR COURTS OF COMMON LA¥ 

IN ACTIONS AND PROCEEDINGS CONNECTED THEREWITH OTER 
WHICH THEY HAVE A COMMON JURISDICTION: 

WITH FORMS; 

ALSO 

INTRODUCTORY TREATISES 

RESrSCTINQ 

PARTIES TO ACTIONS; ATTORNIES AND TOWN AGENTS; SUING IN 
PERSON, BY ATTORNEY, OR IN FORMA PAUPERIS, &C. 

▲VD 

AN APPENDIX 

COKTAIVZN« 

SECOND EDITION. 
BY 

JAMES STEPHEN, LL.D., 

OF THE MIDDLE TEMPLE, BARRISTER AT LAW, 
AND P&OFS880& OV XNOLI8K LAW AT KXVG's COI.LXOX, LOHDOV. 

LONDON : 

BUTTERWORTHS, 7, FLEET STREET, 

%j6tt iPiAUsf^eni to ^ Qittm'0 most excellent JSftjciits. 



CATALOQTJB 



latt) mLox^ka 



MESSRS. BUTTERWOBTH, 



LAW PUBLISHERS TO THE BUEEN'S MOST EXCELLENT 



■•Km for attLawofEBglanHiflthsU ipsak my opinion af Ihrm aMoul 
" paTlialilf alhrr Id sis' pmfaiion or coantiy), for iht matlcr and naltirr of 
" Hum, I hold Usn win, jutl and modmili tawt : Ihry giot la God, atf ^ne to 
^' Cavtr, ihtp gwe to the tabject i^hal apperfainrth. It ii true Iheg art at mixt 
" ai omr language, compoKnded of Brilit/i, Saron, DaniA, Norman tuatomt. 



LONDON: 
7, FLEET STREET, E. C. 



CONTENTS OF CATALOGUE. 



PmjEe 

Archer's Index to the Unrepealed Statutes 18 

Bainbriuob'b Mines and Minerals 13 

Baker's Oliice of Coroner 19 

Barbados. Laws of .18 

Brandt's Divorce and Matrimonial Causes Practice 21 

Browne on Actions at Law 19 

Ch A DWic&'s Probate Court Manual 3 

Christie's Crabb's Conveyancing, by Sfaelford 7 

Cl«kk's House of Lords Keports ' . . . . S2 

Coot & and Tkist ram's Probate Court Practice 3 

Cootb's Ecclesiastical Practice 17 

— — New Admiralty Practice 4 

Davis's County Court Practice and Evidence . ....... 11 

New Prnc ice in the County Courts . ........ 11 

Dban£ on the Law of Blockade .17 

Drewry's t-quiiy Pleader 14 

Dwyer's Militia Laws and Regulations SO 

Fisher's Law of Mortgages 8 

Francillon's Lectures on English Law lU 

Fry's >p»-cific Performance of Contracts 5 

Glen's Consolidated Poor Law Orders 16 

Laws of the Public Health 15 

Ueoioval of Nuisances Acts ...15 

Law of Highways 3 

Grant's La«\ of Corporations in General 17 

I aw of Raniiers and Banking ..........8 

Gkay's Law of Costs , • 17 

Greening's Forms of Pleadings, &;c, in Common Law 18 

Gunning on the Luw of Tolls 19 

Hambls Laws of the Customs 19 

}l fcRTSLET's Commercial Treaties ..20 

II u NT er's Law of Property AmencJ^ment Acts, 1859 and 1860 5 

Suit in Equity 5 

I aw of Property Amendment Act, 1860 " 5 

Kbyser's Law of the Stock Exchange 18 

Law Magazine and Law REVibW 23 

Leigh's Law Student's Guide 20 

Lush's Prnctice. by Stephen 9 

May's Parliamentary Practice ....10 

!Norman's treat se on the Law of Patents 20 

Okb's Maij[isterial Synopsis 19 

Magisterial Formalist ••••>. 12 

Solicitors' Bookkeeping 18 

Turnpike Laws ......12 

O'r)0WD's N ew Cnancery Practice 19 

Pea rce's Guide to Inns of Court and Bar 18 

Phillips on Lunacy 21 

Pulling's Law and Usage of Mercantile and Joint Stock Accounts . . . 17 

Qu\iN and IIolroyd's Common Law Procedure 19 

KnBiNso.x's, l>r., \ew Admiralty Reports 22 

Rouse's ' ractical Conveyancer 4 

Cmiyhold Enfranchisement Manual , 9 

ScRiv en's Law of Copyholds, by Stalman 16 

Sewell's Law of Sheriff 20 

Sh el ford's Probate, Legacy and Succession Duties 15 

Law of Railways l6 

Smith's Education for the English Bar , • , • 11 

Steph en's Commentaries on the Laws of England 6 

Stephen's Questions 6 

I^ush's Common Law Practice 9 

— Common Law Procedure ^'ct, 1860 .9 

SwA bey and Tristram's Probate Reports .22 

Admiralty Reports 22 

Tu dor's Leading Cases on Real Property, Conveyancing, &c 13 

Warren's Manual of Election Law and Registration 21 

Election Committee Practice 21 

Wharton's Articled Clerk's Manual I7 

WioRAM on Wills 17 

Williams on Pleading . . . • 14 

WiLLs's Principles of Circumstantial Evidence 20 



PUBLISHED BY MESSRS. BUTTERWORTH. 

BTEPHCKrnSI COMMON ImAW PROCEDURE ACT, I860. 

The common LAW PROCEDURE ACT, 1860, 
23 & 24 Vict. c. 126; with Notes and an Introduction. By James 
Stephen, LL.D., Recorder of Poole. Editor of *' Lush*8 Practice " 
and of ** Mr. Serjeant Stephen's Commentaries." 5s. cloth. 

*,* This Work is so printed and arranged as to form a convenient 
SUPPLEMENT TO STEPHEN'S LUSH'S PRACTICE." 

COOTE AND TRISTRAM'S PROBATE COURT PRACTICE.— 

Third Edition. 

The PRACTICE of the COURT of PROBATE in 
COMMON FORM BUSINESS, by Henry Charles Coote, 
F.S.A., Proctor in Doctors' Commons, Author of " The Practice of 
the Ecclesiastical Courts, &c." Also a TREATISE on the PRAC- 
TICE of the COURT in CONTENTIOUS BUSINESS, by 
Thomas H. Tristram, D.C.L., Advocate in Doctors' Commons, and 
of the Inner Temple. Third Edition, Enlarged and Improved, and 
including all the Statutes, Rules, Orders, &c. to the present Time; 
together with a Collection of Original Forms and Bills of Costs. 8vo. 
cloth. 

CHADWICK'S PROBATE COURT MANUAIi. 

EXAMPLES of ADMINISTRATION BONDS for the 
COURT of PROBATE ; exhibiting the principle of various Grants 
of Administration, and the correct mode of preparing the Bonds in 
respect thereof; also Directions for preparing the Oaths and full 
Examples of Oath in some particular Cases; arranged for practical 
utility, and adapted to many complicated as well as simple Cases 
usually occurring. With Extracts from the recent Acts of Parlia- 
ment, and from the Rules and Orders relating thereto; also the 
various Forms of Affirmation prescribed by Acts of Parliament, and a 
copious Index. By Samuel Chadwick, one of the Principal Clerks 
of Seats in Her Majesty's Court of Probate. One vol. royal 8vo. cloth. 

GLEN'S JmAW of HIGHIVAVS. 

A TREATISE on the LAW of HIGHWAYS: con- 
taining the whole of the Statute Law and the Decisions of the 
Courts on the Subject of Highways, Public Bridges and Public Foot- 
paths; systematically arranged, including the Law of Highways in 
Districts under Local Boards of Health and Local Government Boards, 
the South Wales Highway Act, 1860, and an Appendix of Statutes. 
By W. CuNTf INGHAM Glen, Esq., Barrister-at-Law, Author of '*The 
Law of Public Health;" "The Law relating to Nuisances Removal;*' 
** The Consolidated Orders of the Poor Law Board," edited with 
Notes, &c. 12 mo. lOs, 6d, cloth. 



LAW WORKS PUBLISHED BY 



COOTE'8 NEW ADMIBALTY PBACTICB. 

The NEW PRACTICE of the HIGH COURT of ADMI- 
RALTY of ENGLAND ; with the Rules of 1S59, and a Collection 
of Original Forms, and Bills of Costs, &c. By Henry Charles 
CooTE, F.S.A., Proctor of the Court, Author of "The Practice of the 
New Court of Probate," " The Practice of the Ecclesiastical Courts," 
&c. 8vo. 125. cloth. 

'* Mr. Coote has promptly entered the new field thus opened to him, and laid the first 
modern book on the subject before the new comers. He has the great advantave of expe- 
rience, as he has been long a practitioner in the Court as a uroctur ."—£«« 'lirnM, 

" It IS a very excellent and complete production." -X^rvCArcmNr/e. 

" '1 he work before us is characterised by lucid arrangement of the subject-matter, as 
well as by a constant appreciation of what suits the convenience of practitioneza.*'— 
Solicitors* Journal. 



ROUSE'S PRACTICAIf CONVEYANCER.— Second Edition. 

The PRACTICAL CONVEYANCER, a companion to 
ROUSE'S PR.^CTICAL MAN, giving, in a mode comhiuing facility 
of reference with general utility, upwards of Four Hundred Precedents 
of Conveyances, Mortgages, and Leases ; a Collection of Miscellaneous 
Forms; and (added in the present edition) Forms of Settlement and 
Se])aration Deeds. By Roll a Rouse, Esq., of the Middle Temple, 
Barrister at Law, author of ** The Practical Man," &c. &c. &c. Second 
Edition, greatly enlarged. In 2 vols. 8vo. 26s. cloth. 

*' The work has been materially enlarged, expanded indeed into two volumes, and the 
refereiuea throuKhout have bt-en carefully verified and tested. We entertain no sort of 
doubt thai ' 1 he Practical Conveyancer' will, in its present improved form, be acceptable 
to and api)reciaied by the profession." — Law Magattne and Revino, 

*' i'he work now consists of two volumes, the second containing the clauses, and the 
first is cnijfiiied to the ontlioe forms. This is a very important practical improvement, 
a.s the two volumes can thus be readily used without any necessity of shutting up either 
whilst referring to the outlines or the clauses. It may truly be said to offer more faci- 
lities to the draughtsman than any other work comprising Conveyancing Preiedents. Mr. 
Rouse's work is one which an intelligent clerk may readily adopt to any required draft." 
— Law C/ironicie. 

" It is but justice to Mr. Rouse to say, that although he has added largely to the balk 
of his work, he has done so legitimately, by increasing the number of Precedents. 'Ihe 
changes are decided improvements. The arrangement is extremely convenient. If the 
first edition found favour with the profession, much more is this second edition entitled 
to their regard.''— I.<iw Time*. 

" It is not olten iu these days, when so much has been already written and so much 
more is being constantly poured from the press, that one comes across a book that can ia 
any sen<>e be called original. Mr. Holla Rouse is, however, entitled to whitever credit 
is toiulied in this epithet, for except so far as he has borrowed from himself, and dere- 
loped in a new field the idea first embodied in the well known ' Practical Man.* there is 
nothing in legal literature that bears the faintest resemblance to the * Practical Convey- 
ancer.' I here is this special advantage in Mr. Rouse's thoroughly systematic arraogr- 
ment. that it is - ossible to get at home with hi^ precedents much more quickly than with 
any other work of the kind. Altogether the book strikes us as a very effective laboQ^ 
saving machine, and one that will be found of especial value to uractitio. ers, the extent 
of whose bus!nes>« compels them to delegate a good deal of their conveyancing to clerks, 
who need some little preliminary instruction to enable them to set about a rotaplicated 
draft in the right way. The book in short deserves its title, and mav.we Chink, be relied 
ou as a really Practical Conveyancer."— Jb/MrtV0r«* Journal and Reporter. 

" This is a new and materially improved edition in two vols, of a work whose practical 
ntiliiv we had occasion to notice two years ago. We think it well adapted not only for 
an aid to the practitioner, but also aa a guide to the student of practical conveyanciag " 
Leguleian. 
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HUNTER'S laAMT OF PROPERTY AMENDMENT ACTS, 

1859 and I860. 

The ACTS to AMEND the LAW of PROPERTY and 

to RELIEVE TRUSTEES, 22 & 23 Vict. c. 35, and 23 & 24 

Vict c. 38 : with Introductions and Practical Notes. By Sylvester 

J. Hunter, of Trinity College, Cambridge, B.A., and of Lincohi's 

Inn, Barrister at Law, Author of ** An Elementary View of a Suit in 

Equity '* 12mo. 5s. 6d. boards. 

** We have s«ldom perused a treatise, of similar compass and preleasion, that has so 
thoroughly met our views of what it ought to be.'^—LeguUiau. 



HUNTER'S UkW of PROPERTY AMENDMENT ACT I860. 

The ACT to further AMEND the LAW of PRO- 
PERTY, 23 & 24 Vict. c. 38: with Introductions and Practical 
Notes, and with further Notes on 22&23 Vict. c. 35. By Sylvester 
J. Hunter, Esq., Barrister at Law. 12mo. 2<. sewed. 



HUNTER'S SUIT IN EQUITY. 

An ELEMENTARY VIEW of the PROCEEDINGS 
in a SUIT in EQUITY. By Sylvester Joseph Hunter, B.A., of 
Lincoln's Inn, Esq., Barrister at Law, and Holder of the Studentship 
of the Inns of Court. 12nio. 7s. boards. 

*' One merit may fairly be predicated of it. It is a clear, concise compendium of in- 
formation, which the student will not elsewhere find iu a separate form. It has a good 
deal of the same lucidity of statement which gave so much popularity to Smith's Ele- 
mentary View ."—SoUcitors' Journal and Hsporter. 

" So far as we can judge from glancing at these pages, we think their author has con- 
scientiously performed his task."— £aw Maieasine and Review. 

** We shall content ourselfres by stating, that we are surprised to find so much really 
practical matter comprised in so comparatively small a space ; and we know of no other 
work from which a student can glean so much instruction on the different heads of 
equity practice."— i«w Chronicle. 

'jhis volume cannot fail to be very acceptable to those for whose use it was written." 
-"Lav ' rimes. 

" With the exception of Mr. Haynes*s Outlines of Eqoity, we know of no work which 
we c<ia so readily recommend to tnose who are desirous of obtaining an elementary know- 
ledge ot Ciiancery proceedings as this little treatise by ]V(r. Hunter. It contains a con- 
cise ex|K>a-tio:i ('f itie different steps in a suit in equity, arranged in the order in which 
they flow oatoi one another, and written in a clear and readable style."— JuriV^. 



FRY'S SPECIFIC PERFORMANCE OF CONTRACTS. 

A TREATISE on the SPECIFIC PERFORMANCE 
of CONTRACTS, including those of Public Companies. By Edward 
Fry, B.A., of Lincohi's Inn, Esq , Barrister at Law. 8vo. 16.<(. cloth. 

'* Mr. Fry^s work presents in a reasonable compass a large quantity of modern learn- 
ing on the subject of contracts, with reference to the common remedy by specific per- 
formance, and will thus be acceptable to the profession generally."— Z^iu; Chronicle. 

** there is a closeness and clearness in its style, and a latent fulness in the exposition, 
which not only argue a knowledge of the l8w% but of those varying circumstances iu 
human society to which the law has to be KoytWe^.**— Spectator. 

" Mr. Frv's elabor'tte essay appears to exhaust the subject, on which he has cited and 
brought to bear, with street diligence, some 1.500 cases, which include those of the latest 
reports."— L«v Magautne and Reviev, 
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MR. 8BRJEANT STEPHEN'S COMKENTARIBS.— 

Fourth Edition. 

NEW COMMENTARIES on the LAWS of ENGLAND : 
partly founded on BLACKSTONE. By Henrt John Stepren, 
Serjeant at Law. The Fourth Edition. Prepared for the Press 
by the learned Author, assisted by James Stephen, LL.D., of the 
Middle Temple, Barrister at Law and Professor of English Law and 
Jurisprudence at King's College, London. 4 vols. 8vo. 4/. 4s. cloth. 

From the Lmtt Timet, 

** That Mr. Seijeant Stephen has succeeded in maiDtaininff the repatatioo of Blackstoae 
as the handbook of the law student, and establishing His edition as that which takes the 
place of the original, to the exclusion of a host of competitors for the same honour, is dae 
in great part to his having canght the spirit of his master and even something of bis style, 
and thus i>revented that abrmptuess of tsansitton from one writer to the other which occara 
in many times almost every page, and sometimes even in the same .«entence. There is 
none of the stiffness that might oe expected from this striated composition, and that is a 
merit which belouprs only to Mr. Stephen^ and which has secured for him the almost 
andispnted possessioo of the field. Even since the la»t edition, many changes have been 
made, which are rarefuUy noted, so that the new one presents an <uitliue of the law of 
England precisely at this moment. It mast be the first text book read by the law stndent, 
but we would recommend the practitioner to refresh his memory by sometimes dipping 
into its pages, if he has not leisure to read it through. He will be astonished to find how 
much informalion he will gather from it." 

From the Leguleian, 

" In our opinion, the key to the Examination is that admirable woiAc, Stephen's Com- 
mentaries, and no student ought to take his seat in the hall of the Incorporated Law 
Society, to undergo the ordeal with any hope of obtaining honours, or even a certificate 
to pass, until he was conscious he had mastered its contents. Some tnay consider this a 
bold dictum, but no one who is at all acquaiiited with the character of the education of a 
law student, the nature of the examinntion itself, exteiding over all the branches of the 
law, the number and massive description of the various works published affecting those 
branches, will repudiate our statement, ihat a work which brings the whole mass of law in 
one clear and distinct lucns of < xcellence is the most valuab'e that could be placed in the 
hands of a student. We are the more auxicus to impress candidates with the solid benefits 
and advantages that can t)e derived from thi* study of Stephen's Commentaries, since we 
know that mauy^ articled clerks are deceived into the perusal of other works compil«>d in 
a more or less imperfect manner, and bearing the name of Commentaries on Blaeittome, 
Let them read Blackstone and all his commentators from the first to the last, if they have 
time and appetite for such a task, but on the completion of this undertaking do not let 
them suppose that they have thereby become possessors of the contents of Stephen** Omt- 
mentariee," 

F\rom the SoHeitor** Journal, 

'* A fourth edition has appeared of Serieant Stephen's Commentaries, prepared for the 

Sress by his son, Mr. James Stephen, the Professor of English Law and iurupmdence at 
[iug's College, London. The character of the book is so well known and it3 repiuation 
so thoroughly established, that we have no further inquiry to make than whether eai-h 
new edition brings down the law to the date of publication. Mr. Stephen is a venr worthy 
editor of his father'.<i work, and has evidently beatowed the greatest care and inoustry on 
fulfilling his task as perfectly as possible. The last edition appenred in 1853, and on turn- 
ing to different pans of the new edition we find «he acts of parliament and the chief cases 
of^a later date noted up very accurately. V/here Mr. Kerr, in his r>lackstone. refers to 
two cases, Mr. Stephen refers to twenty. This is the great merit of Stephen's Commen- 
taries. It not only arranges the subject clearly and connectedly, bet it shows the student 
how he may prosecute the inquiry foi himself, and carry his knowledge beyMid what can 
possibly be conveyed within the limits of a general treatise.*' 



STEPHEN'S QUESTIONS ON THE COMMENTARIES. 

QUESTIONS for LAW STUDENTS on the FOURTH 
EDITION of Mr. Serjeant Stephen's NEW COMMENTARIES. 
By James Stephen, LL.D., Barrister at Law, &c. 1 vol. 8vo., 
lOs. 6d cloth. 



MESSRS. BUTTER WORTH, FLEET STREET, E. C. 7 

CHRISTIE'S CRABB'S CON VBYANCING.— Fifth Edition, 

hj Shelford. 

CRABB'S COMPLETE SERIES of PRECEDENTS 
in CONVEYANCING and of COMMON and COMMERCIAL 
FORMS in Alphabetical Order, adapted to the Present State of the 
Law and the Practice of Conveyancing ; with copious Prefaces, Obser- 
vations and Notes on the several Deeds. By J. T. Christic, Esq., 
Barrister-at-Law. The Fifth Edition, with numerous Corrections and 
Additions, by Leonard Shelford, Esq., of the Middle Temple, 
Barrister-at-Law. Two vols, royal 8vo., 3/. cloth. 

*»• The Law of Property Amendment and Relief of Trustees Acts, 1859 
and 1860, have been added to the present edition. 

** Great changes have been made in the law since Crabb's Precedents obtained their 
well deserved popularity. Hence the necessity for a new edition, and the preparation ojf 
it could not have been confided to more able hands than those of Mr. Shelford. the veteran 
authority on real property law. With the industry that distinguishes him he has done 
ample justice to his task. He has rewritten the greater portion of the introductions (or 
preiaces), and remodelled such of the precedents as required reformation to meet the exi- 
gencies of new statutes, new decisions or new practice. In carefulness we have in him a 
second Crabb, in erudition Crabb's superior ; and the result is a work of which the ori- 
ginal author would have been proud, could it have appeared under his own auspices. It 
IS not a book tj be auoted, nor indeed could its merits be exhibited by (tuotation. It is 
essentially abook of practice, which can only be described in rude outline and dismissed 
with applause, and a recommendation of it to the notice of those for whose service it has 
been so laboriously compiled."— Xazii> Times. 

" Mr. Shelford has shown remarkable industry and faithfulness in noting up recent 
decisions relating more immediately to the practice of conveyancing. 'I'he collection of 
precedents contained in these two volumes are all that could be desired. J'hey are par- 
ticularly well adapted for Solicitors, being of a really practical character. They are 
moreover free from the useless repetitions of common forms that so much iocrense the 
bulk and expense of some collections that we could name. We know not of any collection 
of conveyancing precedents that would make it so possible for a tyro to put together a 
presentable draft at an exigency, or which are more handy in every respect, even for the 
experienced draftsman. Mr. Shelford has proved himselC in this task to be not unworthy 
of his former reputation- To those f^* miliar with his other works it will be a sufficient 
vecommendation of this work that Mr. Shelf^^rd's name appears on the title-page ; if there 
be any who are not well acquainted with them, we venture to reyouimend to such the 
work before us. as the most generally useful and convenient collection of precedents in 
conveyancing, and of commercial f^>rms for ordinary use, which are to be had in the 
English language." — Solicitors' Journal and Reporter. 

" Those who have been in the habit of using Crabb's work will allow that his ' Prefaces' 
contain practical observations of considerable utility to the professional man. The flow 
of time carrying with it many changes, and some reforms in the law relative to convey- 
ancing, have imposed the obligation upon Mr. Shelford of carefully revising all, and m 
many instances has rendered it expedient for him to re-write not a small portion of some 
of these Prefaces. Mr. Shelford has also had to exercise, and we doubt not with correct 
judgment has exercised, his discretion as to where he should reject Forms which he 
deemed it advisable to omit, and where he should revise them or introduce new ones, to 
meet the modern exigencies and characteristics of conveyancing. To this important part 
of his duty — the remodelling and perfecting of the Forms — even with the examination 
which we have already been able to afford this work, we are able to affirm, that the 
learned editor has been eminently successful and effected valuable improvements."^Xa» 
Magatim and Review. 

** It possesses one distinctive feature In devoting more attention than usual in such 
works to forms of a commercial nature. We are satisfied from an examination of the 
present with the immediately preceding edition that Mr. Shelford has very considerably 
imuroved the character of the work, both in the prefaces and in the forms. The two 
volumes contain several hundred pages of additional matter, and both the latest cases and 
decisions appear to be noticed in the prefaces. Indeed it is evident that Mr. shelford has 
modernized the whole woik, and thus given it an additional value. On the whole the two 
volumes of Crabb's Precedents, as edited by Mr. l^eonard Shelford, will be found 
extremely useful in a solicitor's office, presenting a large amount of real property learning, 
with very numerous precedents : indeed we know of no book so justly entitled to the 
appellation of * handy' as the fifth edition of Mr. Lrabb's Precedent^."— X^a? Chronicle. 
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OKAKT'B ttKW OF BAHKaBS AND BANKIIfG. 

The LAW of BANKING; BANKER and CUSTOMER; 
BANKER and CORRESPONDENT; PRIVATE BANKS; 
BANKING CO PARTNERSHIPS and JOINT-STOCK BANKS: 

compriBinjj llie Rights and Liabilitiea, and [he Remedies of and 
against Direclors, Mnna^erii, Clerks, Shareholders, &c. : the rul«9 
ag la CheqiieB, Orders, Bills payable al Bankers, Accountable Receipts, 
Bank Notes, Deposils of Securities. Guarnntees, &c. By James 
Gbant, Esq., M.A., of the Middle Temple, Barrister at Law, Author 
of "The Law of Corporations in General." In one vol., post Svo., 
18i. clolb. 

" TfaiA LI ■ well-dHiRDtd Bud «fl11-«]r*CDted voil."— Lrnf Oturwr. 

*'l^ht tfiminsuHl nKtatlrTWtlieh «tr« (OCOaiplcHDUsIii Mr, Gmi1'4 forvivr «4t% an 
tgMllj ipinnDt in Ifaii. Tbt bnali •up]>lin i ml waol, whicli hu loai txcu fell tKHh 
bf lilt ProfeMiiHi nd br <1m pablie si Urtm,"—Jiirui, 

'"lilt oloectartlH Antlisrliai burns iln ancuinty pnclicil Fiiwiliinn of tlie liw 

■ndviptHind bjiHlhiilldHlltaH.^^^ilHI.' 
prntnl cilH. !*£> liw nlMi» to & Bink of Eii(l 
ihut would, in hn.UTadiMiilfiliuslmdy ample 11 
Ueo at (ki NatMail Biak as H iia«kuir lo b« kDoa 
mvut mi Jotai-SUHk Bnktn ><U bt Toond clorl: 
Driiala ud labt-Stnck BpukkHr-Oranl giTHaco 
rilailralHl sUh caM. >^™> j^*^ 'k' '™^l k^ 
who .bclonff lo ibt lir^ cominiiuilr of l4nk#rA^ envoi 

" For inch a u»k, indaslry and sccnra^ are Iht 
qalrcd: aodihc Amhot aLtiiean 10 p«ha3 tooni in a 
" We KcomniaDd iha work *i one .nendinRly GonTtnlciii and qaaf^ ^^^ pcnoaa 



FISHEB'S IiAW OF HOBTOAOB AND FBIOBITT. 

The LAW of MORTGAGE as applied lo the RE- 
DEMPTION, FORECLOSURE and SALE in EQUITY of 
ENCUMBERED PROPERTY; with the Law of the PRIORITY 
of INCUMBRANCERS. By W. R. Fisher, Esq., of Lincoln's 

Inn, Bairiiter al Law, 8vo., 25j. boards, 

Lliai Hi, Fiihar'i Totnme b rarnnialilT ipakcu of br csnipMeat 
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STEPHEN'S laUSH'S COMMON JmA'W PRACTICE. 

LUSH'S PRACTICE of the SUPERIOR COURTS of 
COMMON LAW at WESTMINSTER, in Actions and Proceedings 
connected therewith over which they have a common Jurisdiction, 
with Forms : also Introductory Treatises respecting Parties to Actions, 
Attornies and Town Agents; Suing in Person, by Attorney or in 
Form^ PiiUperis, &c. ; and an Appendix, containing the General 
Rules, the authorised Table of Costs, Fees, &c. Second Edition, 
corrected down to the date of publication. By James Stephen, 
LL.D. of the Middle Temple, Barrister at Law, and Professor of 
English Law and Jurisprudence at King's College, London. 8vo. 
42s. cloth. 

'* An exaniinatinn of the work enables us to pronounce a very favourable opinioii on the 
manner in which Mr. Stephen has executed his laborious lasit. Mr. btepben's editorship 
has not been i.f the ordinary kind."— Law Magazine. 

** We have no hesitation in pronouncing this to be by far the best ' Practice' that has 

Iet appeared, and that Mr. Stephen has fully maintained the reputation achieved by Mr. 
.ush. — Law Timet. 

** It is not too much to say that the work fully accomplishes its objects, and must 
necessarily become not oniv a standard authority, but a recognized manual in the matters 
which it so ably and lucidly treats." — M&rurnr Chrotiicle. 

** Mr. Lush has been fortunate io his editor. Painstaking, methodical and con- 
scientiously cautiouA, Mr. Stejihen has executed a most laborious task in a manner 
eminently useful and satisfactory ."—DdtVy New*. 

** A work which is a complete text-book of the actual Practice, and i.i invaluable to 
the Practiiio.ier and the Student. Indeed, we know not where the lat'er could find so 
rtrmJai/e a book on subjects ordinarily to little inviting a> points of Fructice ; at the same 
time that the work furnishes all that the busiest Practitioner couiu de&\Te."~Law 
CArtmieli. 

**Th- duty of remodelling Mr. Lush's C^oroni on I aw Practice has been assigned by the 
publishers to Mr. .lames Stephen, and the result of his labours leaves them no ground to 
regret their selection. Nothing has been omitted which was necessary to complete the 
work of renovation."— Afomi»iir Advertiser. 

" A careful examination of its contents has satisfied us that it combines in a remark- 
able degree the qualities of accuracy a d conciseness."— il/0miitir Pout. 

** We have compared it with the fir.st edition, and we htve no hesitation in saying that 
the work itself will be a permanent monument of the industry of the learned editor." — 
Leral Okterver. 

We predict that it will be the standard authority on the Common Law Practice. Its 
author hati not adopted the plan pursued in other modern practice b(»oks, and to which 
we have adverted ; hut he has bestowed an earnest diligence <ind aiipropriate care on his 
Sttboect.the result is a masterly treatise exhibiting due tiCCMtaiCy,^'— Leguleian. 



ROUSE'S COPYHOLD ENFRANCHISEMENT MANUAL.— 

Second Edition. 

ROUSE'S COPYHOLD ENFRANCHISEMENT 
MANUAL. Second edition, re-written and greatly extended. 
Division L Giving the Law. 2. The Practice and Practical Sug- 
gestions. 3. The Mathematical Consideration of the Subject, with 
Rules. Tables and Examples prepared expressly for this Edition, and 
enabling any Lord, Steward, Copyholder or Valuer to estimate with 
Mathematical accuracy, and with ease, the Value of the Lord's several 
Rights. 4. Numerous Forms; and 5. The Statutes, including that 
of 1858, and Notes. By Rolla Rouse, Esq., of the Middle Temple, 
Barrister at Law. 12 mo. 10«. cloth. 

*' Mr. Rouse is a practised writer, and in thifi treatise his right hand has not forgot its 
cnnniog. We have been much pleased with the inspection of this volume, as we have 
dipped into it here and there to see how some difficult subjects have been treated."— X^iw 

" It will be found most osefal to all persons who contemplate availing themselves of 
the provisions of the last legislation on the suhiect.*'— ilf«ntMf Ckranicle. 
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FRANCILIiON'S LAW LECTURES. First Series. 

LECTURES, ELEMENTARY and FAMILIAR, on 
ENGLISH LAW. First Series. By James Francillon, Esq , 
County Court Judge. 8vo. Ss. cloth. 

" We may say with coDfidence, that they are extremely well adapted for the purpose 
for which they are inteDded. We can, therefore, cordially recommeod these Leciores to 
Law Students: but we are very much niisiakea if Mr. l-rancillou will oot fiud a class of 
readers greatly more numer- us than even the numerous body of law stuuents."— 
Hvticitori' Journal and Reporter, 

" Mr. Francilloii hax produced a verv readable volume, which, in this respect, forms a 
striking^ contrast with ordinary law books."— X.<i2v Chronicle. 

" Mr. Francillon writes in a popular, easy stvle, and his little volume will be found 
both interesting and instructive to the general reaoer as well as the sindeut.^^—Beir* 
Messenger. 

" Of course they are very elementary, but in this lies their value, for it is more difficult 
to convey law to beginners not familiar with the meaning of legal phraseology than any 
person would suppose who had not made the attempt. In this Mr. Francillon has been 
singularly successful. 

'* it is a book likely to attract the beginner, for the law is presented in its most pleasing 
shai)e. and he will learn from its perusal much that will serve for the foundation of future 
studies."— X4iw Timet. 



MAY'S PARI.IAMENTARY PRACTICE.— Fourth Edition. 

A PRACTICAL TREATISE on the LAW, PRIVI- 
LEGES, PROCEEDINGS and USAGE of PARLIAMENT. By 
Thomas Erskine May, Esq., C- 6., of the Middle Temple, Barrister 
at Law, Clerk Assistant of the^ House of Commons. Fourth Edition, 
revised and enlarged. One thick vol. 8vo. 31s. 6d. cloth. 

Contents : Book I. Constitution, Powers and Privileges of Par- 
liament. II. Practice and Proceedings in Parliament. III. The 
Manner of Passing Private Bills; showing the Practice in both Houses, 
with the latest Standing Orders, and the most recent Precedents. 

" Mr. Erskine May's work upon this very important subject is one of those books which 
have not now to gain, but only to .sustain a reputation. No wonder it has reached a fourth 
edition within fifteen years. It has grown up from a slender tome to a bulky volame 
while striving to keep pace with ihe necessities which it aluiosi called into existence. 
Before May was, a continual recourse to Mr. .speaker or to the Clerks of the iiouse was 
the only safety of a member who would not be continually called to order ; and a con- 
stant attendance upon all the offices was the only possibility of tracking the usage of 
forms necessary to the passinir of a Bill. This book has been a guidct and a very good 
guide. We should like to see it divided into two volumes, ami the portion which treats 
of private Bills very much enlarged and elaliorated, but entirely separated from the 
larger and more important subjects. Mauy alterations in the forms of the House have 
taken place since the last edition was published, and the work seems to have been care- 
fully revised and brought down to the present day." — Timet, t'ebntary 10/A. 1859 

" The law of Parliament continues to ^row, or rather the indefatigable labours of Mr. 
May continue, with each successive edition, to accumulate the materials out of which his 
skill and experience are enabled to construct 'omething like a system. But almost every 
session produces some changes in the standing orders and in the practice, so that the in- 
structions and precedents of one year cannot bt relied upon for the next, and coutioual 
new editions are necessary for the safety of the practitioner. As it is now perfected, this 
work is the one great and recognised authority on parliamentary law and practice, and 
therefore an indispensable addition to the library of all who enjoy that pleasant and proic- 
able business. 

We have described it so often before, that we need not repeat the description now. 'Iliia 
fourth edition is only an improvement upon the former ones."— X«b; Timet. 
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SMITH'S BAR EDUCATION. 

A HISTORY of EDUCATION for the ENGLISH 
BAR, with SUGGESTIONS as to SUBJECTS and METHODS 
of STUDY. By Philip Anstie Smith, Esq., M.A., LL.B., Bar- 
rister at Law. 8vo., 9s. cloth. 

" This work is instructive and suggestive. It might be properly described as hints for 
the scientific education of the law student. Ihe author passes in review almost all the 
branches of a liberal education, and points oui how each, in their several spheres, may 
become useful, not only as strengthening the intellectual powers, but as valuable iu the 
actual experience of a practising barrister." — Literary (Jazet/e. 

" The most useful treatise yet extaLt on the subject of legal education." — Spectator. 

"The information on the course pursued in the education for the I'ar in modern times 
is most extensive, i<nd the suggestions most valuable as to the advantage to be derived 
from following the plans marked out by the emin<^nt men whose histories are given. We 
therefore commend the work most heariily to the reader's attention."— Jtu.'ice ojthe Peace 
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" We recommend this little volume of Mr. Smith's to the careful reading of all young 
men who are studying with a view to admission to the English Bar."— £«//'« Messenger. 



DAVIS'S COUNTY COURT PRACTICE AND EVIDENCE.— 

Second Edition. 

A MANUAL of the PRACTICE and EVIDENCE in 
ACTIONS and other Proceedings in the County Courts ; with the 
Statutes and Rules. Second Edition, with a Suppltment, containing 
the Practice under the Statute 19 & 20 Vict. cap. 1C8, an i the New 
Rules and Orders, &c. ; together with a new and complete Index to 
the entire Work. By James Edward Davis, Esq., of the Middle 
Temple, Barrister at Law. Second Edition. Post 8vo. 24s. cloth. 

*^* This is the only work on ihe County Courts which treats fully on 
the Law and Evidence in Actions and other Proceedings iu these Courts. 

" A very useful work, not only in the County Courts, but also in the superior tribunals." 
—Jurist. 

" We prophecied the success r f this book on its first appearance ; there remains now 
oniy the pleasing duly of recording it, aud congratulating Mr. Davis ou his well earned 
honour." — Law 'limes. 

*' Independently ot its application to the County Courts, we know of no work of its size 
which can be so useful to the student or practitioner desirous of knowing what the com- 
mon law is at the present time." — Law Chronicle 

'" Ihis single volume may be usefully relied on as an accurate and complete guide to 
every branch of ( oumy Court Practice aud Kvideuce." — MuminK Post. 

'* We may indeed congratulate Mr. Davis on the judgment he has throughout dis- 
played in selecting and arranging the materials of which his present volume is com- 
posed."— X^iw Magatine. 



DAVIS'S NETV COUNTY COURT PRACTICE. 

The NEW PRACTICE of the COUNTY COURTS, in 
Actions and other Proceedings, with the Statute 19 & 20 Vict. cap. 108, 
and the Rules, Fees, &c. thereon ; fornung a work complete in itself, 
or a Supplement to the Second Edition of *' The Manual of the Prac- 
tice and Evidence in the County Courts." By James Edward Davis, 
Esq., of the Middle Temple, Barrister at Law. Post 8vo. 125. cloth. 

"This New Practice will not be found inferior to the Manual, its predecessor." 
'—Leguleian. 



12 LAW WORKS PUBLISHED BY 

MR. ORE'S MAGISTERIAI. AND OTHER 

IVORKS. 

OKS'S MAOISTPRIAIi SYNOPSIS.— Seventlk Edition. 
The MAGLSTERIAL SYNOPSIS: a Practical Guide 
for Magistrates, their Clerks, Attornies, and Constables, in all Matters 
out of Quarter Sessions ; containing Summary Convictions and In- 
dictable Offences, with their Penalties, Punishment, Procedure, &c. 
Tabularly arranged. By George C. Oke, Assistant Clerk to the Lord 
Mayor of London, Author of **The Magisterial Forniulist," ** The 
Law of Turnpike Roads," &c. Seventh edition, enlarged and im- 
proved, and including the alterations in the Law of the present 
(1860) Session. 1 very thick vol. 8vo. 



ORE'S MAGISTERIAL FORMULIST.-Second Edition. 

The MAGISTERIAL FORMULIST: being a complete 
collection of Forms and Precedents for practical use in all Cases out 
of Quarter Sessions, and in Parochial Matters, by Magistrates, their 
Clerks and Attornies : with an Introduction, Explanatory Directions, 
Variations and Notes. By George C. Oke, Assistant Clerk to the 
Lord Mayor of London, Author of "The Magisterial Synopsis" and 
"The Law of Turnpike Roads," &c. &c. Second Edition. Svo., 
21s. cloth. 

" It is <>noagh to announce the publication of a new edition nfthis work, so well known 
to Magistrates' (Uerks. It is a valuable collection of the Forms and Frfced*-nts required 
in all casesoutof quarter sessions and in parochial matters»with au introduction, fxplain- 
in^ how th«>y are to be used Very con iderable adttitions have been made to this new 
editi'in, which cousists of uo less than 600 closely printed nages." — Laa Timet. 

** This Collpction of Forms and Precedents for Practical Use in all Cases out of Quarter 
Sessions and in Par'^chial Matters, is deservedly esteemed. It is complete and well 
arranged."~£a» Magazine, 

ORE'S TURNPIKE laAW^S.— Second Edition. 

The LAWS of TURNPIKE ROADS: comprising the 
whole of the General Acts ; the Acts as to the Union of Trusts, for 
facilitating Arrangements with their Creditors; the interference of 
Railways and other Public Works with Roads ; their Non-repair, and 
enforcing Contributions from Parishes, (including also the Acts as to 
South Wales Turnpike Roads,) &c. &c. ; practically arranged, with 
Cases, Notes, Forms, &c. &c. By George C. Oke, Author of 
"The Magisterial Synopsis'' and <«The Magisterial Formulist," &c 
12mo., 18«. cloth. 
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TUDOR'S IJBADIN6 CASES ON RBAIi PROPERTY, 

CONVEYANCING, «bc. 

A SELECTION of LEADING CASES on the LAW 
relating to REAL PROPERTY, CONVEYANCING, and the 
CONSTRUCTION of WILLS and DEEDS; with Notes. By 
Owen Davies Tudor, Esq., of the Middle Temple, Barrister at Law, 
Author of " Leading Cases in Equity." One thick vol , royal 8vo., 
365. cloth. 

From the Jurist. 

** The Leading Cases of John William Smith— so excellent in idea and in performance 
—are mainly devoted to the illustration of important doctrines in the Common Law, 
strictly so termed. Mr. Tudor, followiug his great predecessor, 'with not un^'qual siepK,* 
had ventured into a wide domain, left cumparativelv unexplored when he favoured the 
profession with his * Leading Cases in Equity,' and he has now added to our obligation 
towards him by a Selection of Lealing Cases relating to Heal Property. * Melius est 
Pjgtere fontes gitam sectari rivulos' is acknowledged almost as a maxim in the study of 
Xaw as a science, hut in works like these, we not only drink at the fountain, but also 
follow its stream throughout the whole of its course, thus acquirinir an accurate know- 
ledge of its widening boundaries, its varying depth, width, and length, and the force of 
its current Ihe selection of cases in the volume before us h<s been judiciously made 
and the notes are the result of much learning and industry. Mr. Tudor is also entitled 
to praise for having kept the notes within moderate dimensions, and for not having o^er- 
burthened them with cases; he has done that which requires much greater mental 
labour, as well as mental capacity, namely, deduced principles from the decisions of 
our Courts, citing only the chief authorities in support of his positions. The plan 
adopted by Mr Tudor is the same as that followed by him in his former work, and by 
Air. Smith in his Leading Cases, except that in the present look the notes are sub- 
divided more distinctly into separate heads or titles. The first «?ives the princii>al deci- 
sions at length, then describes its general effect, then traces its kindred authorities from 
the almost conteuiporaneous exposition to the most recent judicial interpretation, and 
discusses the subiects to which it bears an immediate relation. Among such subjects are 
Tenancies at Sufferance, at Will, and from Year to Year, Freeholds of Inheritance and 
not of Inheritance; the Hights of Common; Easements; Advowsons; Hents : Uses 
and Trusts; Powers; Perpetuities; Mortmain; the Rule in Shelley's Case; Estates 
by Implication of Law, Kscheates ; Vested and Contingent Interests ; Fstates in Parce- 
nary ; loint Tenancy, Tenancy in Common, and Tenancy by Kntireties, Lapsed Legacies, 
Extrinsic Evidence in construing Wills, Fxtinguishmeut and Merger, and Conditions 
and Restraints upon the Alienation of Property." 

From the I^egat Observer. 

*' Mr. Tudor*s Selection of leading Cases in Equity is well known, and has acquired a 
deserved reputation. The field which Mr. Tudor has chosen for the present Selection is 
a tolerable wide one, embracing Heal Property, Conveyancing, and the Construction of 
Wills and Deeds. As to the way in which Mr. Tudor has executed his task, within the 
limits which he has marked out for himself in the present volume, we are able to speak 
of it in terms of the highest commendation. His expositions, where he has to S|)eak in 
his own language, are clear and well considered, and his industry is attested by the fact 
that considerably more than 3000 cases are cited or referred to in the notes. The work 
will doubtless be a valuable addition to the library of the working lawyer as well as that 
of the student." 



BAINBRIDGE ON MINES AND MINERALS.— Second 

Edition. 

A TREATISE on the LAW of MINES and MINERALS. 
By William Bainbridoe, Esq., F.G S., of the Inner Temple, Bar- 
rister at Law. Second Edition, carefully revised, and much enlarged 
by additional matter relating to manorial rights — rights of way and 
water and other mining easements — the sale of mines and shares — the 
construction of leases - cost book and general partnerships — injuries 
from undermining and inundations — barriers and working out of 
bounds. With an Appendix of Forms and Customs and a Glossary 
of English Mining Terms. Svo., 2\$. cloth. 
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14 LAW WORKS PUBLISHED BY 

DREWRY'8 EQUITY PIiEADBR. 

A CONCISE TREATISE on the Principles of EQUITY 
PLEADING, with Precedents. By C Stewart Drewry, Esq., of 
the Inner Temple, Barrister at Law. 12mo., 6s. boards. 

Contents :— What Persons are entitled to sue in Equity, and in what manner to sue. 
— of the Modes of instituiioi; a Suit in ^ quity — Of the Uefeuce of Suits.— Of Pleas. 
— Of Answers. — Of Amendtd Bills— Of Revivor and Supplemental Bills.— Of Inter- 
locutory Applications — Of the Proceedings on going into bvideuue.— Uf Ap;.eals. 
— Conclusion. — Appendix of Freceuents. 

*' Mr. Drewry will be remembered by many as the author of the very iwpular and 
excellent treati.se on the Practice in Kquity. tie has now contributed to the library of 
the lawyer another work of equal value, written for younger members of the profession 
anti for students, in which he describes the principles and general rules of Fquity 
PleadiuK. It will be found of great utility, as introductory to the more elaborate treatises, 
or to refresh the memory after the study of the larger books." — Law Times, 



VTIIiLIAMS ON PLEADING AND PRACTICE. 

An INTRODUCTION to the PRINCIPLES and 
PRACTICE of PLEADING in the SUPERIOR COURTS of 
LAW, embracing an outline of the whole Proceedings in an Action 
at Law, on Motion, and at Judges' Chambers; together wiih the Rules 
of Pleading and Practice, and Forms of all the principal Proceedings. 
By Watkin Williams, of the Inner Temple, Esq., Barrister at Law. 
8vo. 12s. cloth. 

"The Common T^w Procedure Acts and the New Rules have almost entirely re-or- 
ganized the system of Pleading in our Courts of Law. Until the ajiuearance of the pre- 
sent work, however, no new treatise on the subject has been attempted. Mr. Williams is 
a young and unknown author, and has undertaken a work requiring great cnre in its treat- 
ment ; but we have no hesitation in saying that he has brought to bear on his task powers 
of arrangement and clearness of ex.-ression of no ordinary character, and has produced a 
work creditable to himself and useful to the Profession. For the Student espt^cinily the 
book has features of peculiar value, it is at the same time scientiBe and practical, and 
throughout the work there is a judicious union of general principles with a rractical 
treatment of the subject, illustrated by forms and examples of the main proceedings." — 
Jurist. 

" It wa.9 certainly high time that the principles and practice of Pleading, as they now 
stand, should be expounded. I'hia task Mr. Watkin Williams has succe.<«sfttlljr aceom- 
plished.*'— Legal Obterver. 

*' We know no work which furnishes in such compendious form so excellent a sketch of 
Common [.aw Practice and Pleading, and it is the more useful for bringing the law down 
to the latest period of time.*'— Law Chronicle. 

" Although addressed more particularly to the Student, it contains much matter that 
will be uselul to the o'd practitioner. In each of these chapters the subject to whicli they 
respectively relate is treated with comprehensiveness and precision. The subject of each 
chapter, far from being slurred over, is discussed in all its beaiings, and furnishes topics 
for consideration much too numerous to be particularized in a notice of this kind. This 
is only due to vir- Williams, who has undoubtedly brought considerable learning and 
research to bear upon the work. His arrangement and stvle are methodical and clear, 
and the execution such as reflects credit upon him." — Justice of the Peace. 

** When he comes to treat of his proper subject he does it with great precision, describing 
pleadings in general, and then the several pleadings used in modern practice, taking them 
in the order in which they arise in the progress of a suit, and advancing through trial 
and judgment to execution, and finally treating of costs."— Xa» Times. 
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GIiBN'S PUBIJ:C HEAIiTH and IiOCAIa GOVERNMENT. 

The LAW relating to the PUBLIC HEALTH and 
LOCAL GOVERNMENT in relation to Sanitary and other Matters, 
together with the Public Health Act, 1848, the Local Government 
Act, 1858, and the incorporated Acts, with Tables of Statutes, Cases 
and Index. By William Cunningham Glen, Esq., of the Middle 
Temple, Barrister at Law, and of the Poor Law Board. 12mo. 125. 
cloth. 

" So far as the conveoience of local boards is concerned , the plan on which Mr. Glen's 
book is written seems to be preferable, a matter which is the more important as both his 
and Air. Taylor's publications are addressed to this class of readers."— <Si;/ict /or j' Journal. 



GIiEN'S NUISANCES REMOVAIa AND DISEASES 

PREVENTION. 

The LAW relating to the REMOVAL OF NUISANCES 
injurious to Health, and to the Prevention of Epidemic, Endemic 
and Contagious Diseases, with the Statutes, incUiding the Puhh'c 
Health Act, 1858, and Tables of Statutes, Cases and Index. By 
William Cunningham Glen, Esq., of the Middle Temple, Barrister 
at Law, and of the Poor Law Board. 12mo. 5«. cloth. 

"The Noisance Removal Law is treated in the same manner as his Pub1i(i TTealth and 
Local Government Law— simply, clearly and minutely : so that whatever ini'urniation is 
sought is surely and readily found. In both work.t he has embodied all the deci&ious to 
this time, which have been very numerous."— Xaw Times. 



SHELFORD'S SUCCESSION AND OTHER DUTIES. 

THE LAW relating to the PROBATE, LEGACY and 
SUCCESSION DUTIES, including all the Statutes and the Deci- 
sions on those Subjects: with Forms and Practical Directions. By 
Leonard Shclford, Esq., of the Middle Temple^ Barrister at law. 
12mo. \2s. cloth. 

" The present work has had bestowed upon it that painstaking care which is the dis- 
tinguishing feature of Mr. Stiel ford's labours **— Jurist. 

"Ihis twelfth enterprise of Mr. Shelford's is not less useful nor less ably performed 
than its predecessors."— i^v Times. 

" A work which gives a complete view of the law relating to the subject, by noticing 
the kindred subjects of Probate and legacy Duties, without a knowledge of which the 
Succession Duty cannot be understood."— Ziazz; Chronicle. 

" i'he work comprises some very valuable practical directions regarding the payment 
of the Succession Daiies."- £e/ira/ Observer. 

" A clear and methodical exposition of the whole law relating to the Probate, Legacy 
and Succession Duties."— il/ominir Pest. 
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SHEIiFORB ON THE UkW OF RAILWAYS.— Third 

Edition. 

THE LAW of RAILWAYS, including the Three General 
Consolidation Acts, 1845, and the other General Acts for regulating 
Railways in England and Ireland, with copious Notes of Decided 
Ga.^es on their Construction, including the Rights and Liabilities of 
Shareholders, Allottees of Shares, and Provisional Committee-men, 
with Forms, &c. By Lconard Shblford, Esq., of the Middle 
Temple, Barrister at Law. Third Edition. Royal 12mo. SOs. 
cloth. 

" Mr. Shelford has long since established implicit confidence in the accaracj, fullness 
■nd nraciical utility of eveiy book lo which his name is attached. His Law of RaiUravs 
h.is long been among the hest of his performances, and a careful examinaiiuu of this 
edition will fully warrant his announcement that the new matter is important and exten- 
sive." — Laa Maxatine. 

" Mr. Shelford was one of the first to reduce this new law to the form of a treatise, 
a' d that his labours have found favour with those who are most competent to juUi^e of 
their value is proved by the fact that already it has attained to the dignitv of a 1 bird 
£dition. It is not necessary now to describe a book that must be so well known to all oor 
readers, — enough to state tuat this New Kdiiion embodies the very latest Law, a'l the New 
Statutes and the multitudinous Decisions, so that the Volume presents, in a form conve- 
niently arranged for reference, the entire Law of Kailways as it is at this moment." — 
Law Times. 

" We can readily indorse Mr. Shelford's assertion, that the new matter introdnoed into 
this ediiion is extensive and important. This, added to the number of f<^rms, of consi- 
derable importance, and c.ises. of which there are some 1,200, an ample table of contents 
and a very copious index, conduce to make the work all that could be de&ired. Ihose 
who are interested in the law on which it treats may refer to it not merely with a certainty 
of being able to find what they are looking for, but uf finding the general law on the sub- 
ject carefulU collected, explained and illustrated, by a reference to almost every decision 
which bears upon the point at issue."— Jttf/tV« of the Peact. 



GLBN'S POOR ImA'W BOARD ORDERS, 1859. 

THE POOR LAW BOARD ORDERS, to the present 
time; the Statutes relating to the Audit of Accounts, Appeals and 
Par sh Debts, with Explanatory Notes, Decisions of the Courts, &c., 
and Reports of the Case of Waddington v. The Guardians of the City 
of London Union. By W. C. Glen, Barrister at Law, and of the 
Poor Law Board. Fourth Edition. One vol. 12mo. 12s. cloth. 



BCRIVXSN ON COPYHOLDS.— Fourth Edition. 

A TREATISE on COPYHOLD, CUSTOMARY 
FREEHOLD, ana ANCIENT DEMESNE TENURE; with the 
Jurisdiction of Courts Baron and Courts Leet. Also an Appendix 
containing Rules for holding Customary Courts, Courts Baron, and 
Courts Leet; Forms of Court Rolls, Deputations, and Copyhold As- 
surances, and Extracts from the relative Acts of Parliament. By 
John Scriven, Seijeant at Law. The Fourth Edition, embracing 
all the authorities to the present period, by Henry Stalman, Esq. 
of the Inner Temple, Barrister at Law. Two Vols, royal 8vo. 2/. 10s. 
boards. 



MESSRS. BUTTERWORTH, FLEET STREET, E,C. 17 
IKriGRAM ON WllalaS.— Fonrtli Edltton. 

An EXAMINATION of the RULES of LAW respecting 
the Admission of EXTRINSIC EVIDENCE in Aid of the INTER- 
PRETATION of WILLS. By the Right Hon. Sir James Wioram, 
Rnt. The Fourth Edition prepared for the press, with the sanction 
of the learned Author, by W. Knox Wioram^ M.A., of Lincohrs 
Inn, Esq., Barrister at Law. 8vo. lis. cloth. 

" In Ihe celebrated treatise of Sir James Wigram, the rules of lav are stated, discnssed 
and explained in a manner which has excited the admiration of fvery iudKe who has had 
to consult it."— Lord hingsdoten, in a Ptivy Councii Judgment, July QtA, 1858. 

" There can be no doubt that the notes of Mr. Knox Wigram have enhanced the value 
of the work, as affording a ready reference to recent cases on the sub ects erobrnoed oi 
arising out of Sir James digram's propositions, and which frequently give additional 
support, and in some instances an extension to the original text.*'— £.«ic ChronicU, 

" Understood as general guides, the propositions established by Sir James Wigram's 
book are of the highest value. But whatever view may be entertained, the book is one 
which will always be highly prized, and and is now presented in a very satisfactory 
shape, thanks to the industry and intelligence displayed in the notes by the present editor. ' 
—Soiieiton^ Journal and Reportei* 



WHARTON'S ARTICUSD CI.ERK'B MANUAXi.-Eiffht]i 

EdiUon. 

A MANUAL for ARTICLED CLERKS; containing 
Courses of Study as well in Common Law, Conveyancing, Eniiity, 
Bankruptcy and Criminal Law, as in Constitutional, Roman -Uivil, 
Ecclesiastical, Colonial, and International Laws, and Medical Juris- 
prudence : a Digest of all the Examination Questions ; with the 
General Rules, Forms of Articles of Clerkship, Notices, Affidavits, &c., 
and a List of the proper Stamps and Fees : being a comprehensive 
guide to their successful Examination, Admission and Practice as 
Attornies and Solicitors of the Superior Courts. Eighth Edition. 
By J. J. S. Wharton, Esq., M.A., Oxon, Barrister at Law, Author 
of '* The Law Lexicon." 1 thick vol. 12nio., 20s. cloth. 

*' We cheerfully acknowledge and record much that deserves approbation. Through- 
out the Work there are traces of a well-regulated and orthodox mind, well adapted to 
produce confidence in an instructor of youtn. To conclude, we would tell our younger 
readers that by using this Manual judiciously, and not relying upon it to the exclusion 
of other reading, they may gain much, kvery one must judge for himself whether such 
assistance is suitable for nini in reference to his own individuality; and if he decides in 
the affirmative, we know not where he could turn with more advantage than to the 
' Articled Clerk's Manual.' ^*—Solicftors* Journal and Reporter. 

** We think any ai tided clerk, commencing his studies, will find Mr. Wharton's book 
of assistance, as it will aid him in ascertaining to what matters he should direct his 
attention, and at the same time furnish him with information serving for the groundwork 
of further study. There is certainly no other work of the kind, and that is some merit in 
these days of imitation.**— Xav Chronicle. 

** Mr. Wharton's book still continues to grow in public favour and in bulk. The 8ih 
edition is now before us much enlarged in size, but its additional contents huve been well 
selected and well digested, and they have consequently produced a healthy rotunditv 
of which no one can complain. The new edition has not appeared before it was reuuirea. 
The merits of the book are undoubted, and each edition increases the esteem in which it 
b held."— Z«jK/tfMii. 
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Orant's Law of Corporations in General. A Practical 

TREATISE on the LAW of CORPORATIONS- in GENERAL, 
as well Aggregate as Sole ; including Municipal Corporatioas, Rail- 
way, Banking, Canal and other Joint-Stock and Trading Bodies, 
Dean and Chapters, Universities, Colleges, Schools, Hospitals, with 
quasi Corporations aggregate, as Guardians of the Poor, Cburch<- 
wardens. Churchwardens and Overseers, Sec, and also Corporations 
sole, as Bishops, Deans, Canons, Archdeacons, Parsons, &g. By 
James Grant, Esq., of the Middle Temple, Barrister at Law. 
Royal 8vo. 26s. boards. 

Fnlling'8 Practical Compendinm of the Law and TTsage 

of MERCANTILE ACCOUNTS; describing the various Rules of 
Law affecting them, the ordinary Mode in which they are entered 
in Account Books, and the various Forms of Proceeding, and Rules 
of Pleading, and Evidence for their Investigation, at Common Law, 
in Equity, Bankruptcy and Insolvency, or by Arbitration. With a 
SUPPLEMENT, containing the Law of Joint Stock Companies* 
Accounts, under the Winding-up Acts of 1848 and 1849. By 
Alexander Pulling, Esq. of the Inner Temple, Barrister at Law. 
12mo. 9s. boards. 

Oray'8 Treatise on the Law of Costs in Actions and 

other PROCEEDINGS in the Courts of Common Law at West- 
minster. By John Gray, Esq., of the Middle Temple, Barrister at 
Law. 8vo. 21s. cloth. 

*•* This v^'ork embraces the whole modern Taw and Practice of Costs, inclodioR the 
important provisions of the Common Law Procedure Act and Rales, 1852* and the 
recent Statutes affecting the Jurisdiction of the County Courts. 

Deane's Law of Blockade, as contained in tlie Judg- 
ments of Dr. Lushington ; and the Cases on Blockade decided during 
1854. By James Parker Deane, D.C.L., Advocate in Doctors* 
Commons. 8vo. IO5. cloth. 

Goote's Practice of the Ecclesiastical Courts, witli Fonns 

and Tables of Costs. By Henry Charles Coote, Proctor in Doctors* 
Commons, &c. One thick Vol. 8vo. 28s. hoards. 

The South Australian System of Conveyancing by Begis- 

TRATION of TITLE ; with Instructions for the Guidance of Par- 
lies Dealing, illustrated by Copies of the Books and Forms in use in 
the Land Titles Office. By Robert R. Torrens. To which is added 
the South Australian Real Property Act, as Amended in the Sessions 
of 1858. With a copious Index. By Henry Gawler, Esq, Bar- 
rister, Solicitor to the Land Titles Commissioners. 8vo. 4s. half 
cloth. 

Keyser on the Law relating to Transactions on the 

STOCK EXCHANGE. By Henry Keyser, Esq., of the Middle 
Temple, Barrister at Law. 12mo. b». cloth. 



MESSRS. BUTTER WORTH, FLEET STREET, E.C. 19 

Pearoe's Onide to the Bar and Inns of Court.— A Gnide 

to the Inu« of Court and Chancery; with Notices of their Ancient 
Discipline, Rules, Orders and Customs, Readings, Moots, Masques, 
Revels and Entertainments, including an account of the Eminent Men 
of the Honorable Societies of Lincoln's Inn, the Inner Temple, the 
Middle Temple and "Gray's Inn, &c. : together with the Regulations 
of the Four Inns of Court as to the Admission of Students, Keeping 
Terms, Lectures, Examination, Call to the Bar, &c. &c, &c. By 
Robert R. Pbarce, Esq., of Gray's Inn, Barrister at Law. 8vo. 
8s. cloth. 

%* The chapters relating to the Admission of Students, the Manner of Keeping 
Terms, the System of Legal Education, and the Calling of Students to the 
Bar, have been corrected in accordance "with the latest Regulations of the 
Four Inns of Court. 

Oke's Improved System of Solicitors' Book-keeping, prac- 
tically exem])li(ied by a Year*s supposed Business, with Directions for 
Posting, Balancing, Checking, &c. Adapted to snriall, moderate and 
large Offices; to Partnership and Sole Concerns. By George C. 
Oke, Author of '^ The Magisterial SynopsiSf" and *^ The Magisterial 
Formulist." Svo. 5s. clQtb. 

Archer's Index to the Unrepealed Statutes connected 

with the Administration of the Law in England and Wales, com- 
mencing with the Reign of William the Fourth and continued up to 
the close of the Session 1850. By Thomas G. Archer, Solicitor. 
Svo. 5s. boards. 

The Laws of Barbados. (By Authority.) Eoyal Svo. 

2U. cloth. 

Greening's Forms of Declarations, Pleadings and other 

PROCEEDINGS in the Superior Courts of Common Law, with the 
Common Law Procedure Act, and other Statutes ; Table of Officers* 
Fees; and the New Rules of Practice and Pleading, with Notes. By 
Henry Greening, Esq., Special Pleader. Second Edition. 12mo. 
IDs. 6d. boards. 

HamePs Laws of the Customs, consolidated by direction 

of the Lords Commissioners of her Majesty's Treasury (16 & 17 
Vict. caps. 106 & 107); with a Commentary containing Practical 
Forms, Notes of Decisions in Leading Customs Cases, Appendix of 
Acts; also a Supplement for 1854, containing a Cumuientary on the 
three Acts (17 & 18 Vict. caps. 28, 29 and 122), and a Summary 
of the existing Duties and a copious Index. By Felix John Hamel, 
Esq., Solicitor for her Majesty's Customs. 1 vol. royal 8vo. I6s. cloth. 
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Browne's Practical Treatise on Actions at Law, em- 
bracing the subjeits of Notice of Action; Limitation of Actions; 
necessary Parties to and proper Forms of Actions, tlie Consequence 
of Mistake therein ; and the Law of Costs with reference to Da- 
mages. By Rowland Jay Browne, Esq., of Lincoln's Inn, Special 
Pleader. 8vo. 1 6s, boards. 

O'Dowd^s New Practice of the Court of Chancery, as 

regulated by the Acts and Orders for the Improvement of the Juris- 
diction of Equity, 15 & 16 Vict. c. 86; for Abolishing the Office of 
Master, 15 Sc 16 Vict. c. 80; and for Relief of the Suitors, 15 & 16 
Vict. c. 87 ; with Introduction, Notes, the Act?, the Orders, and a 
copious Index. By James 0*Dowo, Esq., Barrister at Law. Second 
Edition, corrected, greatly improved, and with the decisions. 12mo. 
7s. 6d. boards. 

Gunning's Practical Treatise on the Law of Tolls; and 

therein of Tolls Thorough and Traverse ; Fair and Market Tolls ; 
Canal, Ferry, Port and Harbour Tolls ; Turnpike Tolls ; Rateability 
of Tolls; Exemption from Tolls; Remedies and Evidence in Actions 
for Tolls. By Frederick Gunning, Esq.^ of Lincoln's Inn, Barrister 
at Law. 8vo. 9s, boards. 

Baker's Practical Compendium of the Eecent Statutes, 

CASES, and DECISIONS affecting the OFFICE of CORONER, 
with Precedents of Inquisitions, and Practical Forms. By William 
Baker, Esq.^ one of the Coroners for Middlesex. 12mo. 7s. cloth. 

Quain and Holroyd's New System of Common Law Pro- 

CEDURE according to the COMMON LAW PROCEDURE ACT, 
1852. By J. R. Quain, of the Middle Temple, Barrister at Law, 
and H. Uolroyd, of the Middle Temple, Special Pleader. 12mo. 
7s. 6d, cloth. 

Wills on Gircnmstantial Evidence.— Third Edition. An 

ESSAY on the PRINCIPLES of CIRCUMSTANTIAL EVI- 
DENCE, illustrated by Numerous Cases. Third Edition. By 
William Wills, Esq. 8vo. 9s. boards. 

Hertslet's Complete Collection of the Treaties and Con- 
ventions, and Reciprocal Regulations, at present subsisting between 
Great Britain and Foreign Powers, and of the Laws, Decrees, and 
Orders in Council concerning the same, so far as they relate to Com- 
merce and Navigation, Slave Trade, Post Office Communications, Copy- 
right, &c., and to the Privileges and Interests of the Subjects of the 
High Contracting Parties; compiled from Authentic Documents. By 
Lewis Hertslet, Esq., Librarian and Keeper of the Papers, Foreign 
Office. Vols. 1 to 10, 8vo. 11/. 55. boards. 
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Phillips on Lunacy. The Law relating to Lnnatics, 

IDIOTS and PERSONS of Unsound Mind. By Charles Palmer 
Phillips, Esq., of Lincoln's Inn, Barrister at Law. Post 8vo. ISs. 
clotb. 

The Law Student*8 Onide ; containing an Historical Trea^ 

tise on each of the Inns of Court, with their Rules and Customs 
respecting Admission, Keeping Terms, Call t6 the Bar, Chambers, 
&c , Remarks on the Jurisdiction of the Benchers, Observations on 
the Study of the Law, and other useful Information. By P. B. Leigh, 
Esq., of Gray's Inn, Barrister at Law. 12mo. 6s. boards. 

Norman's Mannal of the New Patent Law. A Treatise 

on the LAW and PRACTICE relating to LETTERS-PATENT for 
INVENTIONS, as altered and amended by Statutes 15 & 16 Vict, 
c. 83, and 12 & 13 Vict. c. 109, with the New Rules of Practice in 
the Offices of Commissioners of Patents, and in the Petty Bag Office 
in Chancery, and all the Cases down to the time of publication. By 
John Paxton Norman, M.A., of the Inner Temple, Barrister at Law. 
Post 8vo. 7s. 6d. clotb. 

A Treatise on the Law of Sheriff, with Practical Forms 

and Precedents. By Richard Clarke Sewell, Esq., D.C.L., Bar- 
rister at Law, Fellow of Magdalen College, Oxford. Bvo. 1/. Is. 
boards. 

Dwyer's llilitia Laws and Eegnlations. A Compendium 

of the PRINCIPAL LAWS and REGULATIONS relating to the 
MILITIA of GREAT BRITAIN and IRELAND. By Edward 
DwYER, B.A., of Lincoln's Inn, Esq., Barrister at Law. I2mo. 5s. 6d. 
cloth. 

Warren's Hannal of the Parliamentary Election Law of 

the UNITED KINGDOM, with reference to the Conduct of Elec- 
tions, and the Registration Court; with a copious Index, and all the 
Statute^ and Decisions down to 1857. By Samuel Warren, D.C.L., 
Q C, M.P., and Recorder of Hull. One thick volume, royal 12mo. 
25s. cloth. 

Warren's Mannal of the Law and Practice of Election 

COMMITTEES, being the concluding portion of a " Manual of 
Parlinmentafy Election Law." By Samuel Warren, D.C.L., Q.C., 
M.P., and Recorder of Hull. Royal 12mo. \5s. cloth. 

Brandt's Treatise on the Law, Practice and Procednre 

of DIVORCE and MATRIMONIAL CAUSES under the Act 20 & 
21 Vict. c. 85 ; containing the Act, also the Rules, Orders, and Forms 
issued thereunder ; together with Precedents. By William Brandt, 
of the Inner Temple, Barrister at Law. I2mo. 7«. 6d. boards. 
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HOU8B OF IiORDB RBPORT8. 

REPORTS of CASES decided in the HOUSE of LORDS 

on Appeals and Writs of Error, Claims of Peerage and Divorces. 
By Charles Clark, Esq., of the Middle Temple, Barrister at Law. 
(By appointment of the House of Lords.) 

Vol*. L. II., III., IV., v., VI.. and Vol. VII., Parts L, IL and HI., con- 
taining all the Cases decided from 1847 to 186U inclusive. 

(These Heptirtf will be regularly continued.) 



S^tTABBY AND TRISTRAM'S 

PROBATB, DIVORCE AND MATRIMONIAL CAUSES 

REPORTS. (By Anthority.) 

REPORTS of CASES decided in the COURT of PRO- 
BATE and in the COURT for DIVORCE and MATRIMONIAL 
CAUSES. By Dr. Swabey, D.C.L., Advocate, and Barrister at Law 
of Gray's Inn, and Dr. Tristram, D.C.L., Advocate in Doctors* 
Commons, and of the Inner Temple. Vol. I. in Five Parts. Price 
2/. 4s, sewed. 

" The actual practitioners in the Coart nnist have this, which is the offieiml set of 
Reports, and other members of the profession would do well to be provided with them, 
seeing that the Court will net on its authorized Reports rather than on the unaathorixed 
ones, should there be any discrepancy between them.'*— I^b* Chronicle. 

{These Reports will be regularly continued.) 



DR. ROBINSON'S NEIV ADMIRALTY REPORTS. 

REPORTS of CASES argued and determined in the 
HIGH COURT of ADMIRALTY, commencing with the Judg- 
ments of the Right Honourable Stephen Lushington, D.C.L. By 
William Robinson, D.C.L. Advocate. 

Vols. I. and II., and Vol. III. Parts I. and TI. containing Cases decided 
from Michaelmas Term, 1833, to Trinity Vacation, 1850. 41. Is. 6d. 
sewed. 



BWABEY'B ADMIRALTY REPORTS. 

REPORTS of CASES determined in the HIGH COURT 
of ADMIRALTY, commencing Michaelmas Term, 1855. By M. C. 
Merttins Swabey, D.C.L., of Doctors' Commons, and of Gray's 
Inn, Barrister at Law. In 1 Vol. containing 3 Parts. Price 34s. 
sewed. 

(These Reports toill be continued by Vernon Lushington, Esq., of the 

Inner Temple, Barrister at Law.) 



THE LAW HAOAZINE AJTB LAW BEVIEW. 

(NEW SERIES.) 

The two QuaIiterlt organs of the Legal Public, and of those con- 
cerned in the administration and enactment of the Laws of the United 
Kingdom, have, since May, 1856, with great advantage, been amalga- 
mated under one management— that of the Editors of the Law Maga- 
zine. From that time to the present, it has been the endeavour of the 
|)ablishers to redeem the pledge given three years since, that this peri- 
odical should be rendered worthy of the support of the practising lawyer 
— whether barrister or solicitor — of the jurist, the legislator, and the 
magistrate. 

Of late the mercantile community has taken an active part in the 
amendment of the laws relating to property and commerce. Within the 
pages of the Law Magazine and Law Review, the commercial public 
will find registered, from time to time, the progress made in the discus- 
sion of these subjects. 

The laws affecting our Colonies and Dependencies, whether origi- 
nating in the British Parliament, or emanating from the local Houses of 
Assembly, have possessed, and in future will command still more, the 
zealous attention of the Editorial Staff. 

American Legal Literature, in its concurrent progress with our 
own, justly excites strong interest in the English jurist ; and the Law 
Magazine and Review has hitherto dedicated, and will continue to 
devote, a portion of its space to the consideration of the works of our 
learned brethren in the United States. 

*»• The authorized publication of the Papers and Reports of the Law 
Amendment Society is confined to this periodical. The Editors of the 
Law Magazine and Review must not^ however ^ be understood as neces- 
sarily concurring in the views thus emanating from the Society. 

Published Quarterly in February, May, August & November, at 5s, 



The Law Magazine and Law Review, No. XIX., contains : — 

I. The Law of Torts. — II. Assize Amenities. — III. Judicial Statistics. — 
IV. The Origin and Progress of Commercial Law. A Lecture by Professor 
Abdy. — V. Lord St. Leonards' Act to further amend the Law of Property. 
— VI. Judicial Contradictions. — VII. Inns of Court. No. 3. Benchers as 
Builders. — VIII. Lord Cranworth's Trustees and Mortgagees' Act. — 
IX. Modern Assassination. — X. The Acts and Bills of the Session 1860. — 
XI. Education for the English Bar.— Letter from Lord Brougham to the 
Earl of Radnor.- Notes of Recent Leading Cases : Bonomi v. Backhouse. — 
Notices of New Books. — Events of the Quarter, &c. 

London : Butterworths, 7, Fleet Street, E. C, Law Publishers to the 

Queen's Most Excellent Majesty. 



*^* An Annual Subscription of 20s., if paid in advance to the Publishers, will 
ensure the Law Magazine and Law Review being sent pMiage free to any part of 
the Kingdom for the period of one year, or it may be ordered of any Bookseller. 

Communications for the Editor may be addressed to the care of Messrs. 
Butterworth, to whom also Advertisements intended for insertion 
should be sent 



PBEFAftlNa POK FVBtilOATION 

BY MESSRS. BUTTERWORTH. 
Kerr's Actioa at Law.— The Thikd Edition, embodjing the 

Oke'i Hagiflterial Laws of London.— in One amaU »ol. i2nio. 
A Guide to International Law.— By Lewis 

1 Tlngliah Law.— B7 



Corner's Crown Office Fractice.^SBc<mDEDiTioH. 
Hertslet's Conuneroial Treaties.— The nth Vol. In Sto. 
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LAW WORKS FOR S^TV DENTS -continued. 

6. 

Hunter's Elementary View of the Proceedings in a 

Suit in Equity. By Sylvester Joseph Hunter, B.A., of Lin- 
coln's Inn, Esq., Barrister at- Law, and bolder of the Studentship of 
the Itins of Court l2mo. 7^. boards. 

7. 

Droi^ry's Equity Pleader. A concise Treatise on the 

PRINCIPLES of EQUITY PLEADING, with Precedents. By 
C. Stewart Dee wry, Esq., of the Inner Temple, Barrister at Law. 

Contents: — Chap. I. What Persons are entitled to sue in Equity, 
and in what Manner they sue. Chap. 1 1. Of the Modes of instituting 
a Suit in Equity. Chap. III. Of the Defence to Suits. Chap. IV. 
Of Pleas. Chap. V. Of Answers. Chap. VI. Of Amended Bills. 
Chap. VII. Of Revivor and Supplement, and of Supplemental Bills. 
Chap. VIII. Of Interlocutory Applications. Chap. IX. Of the 
Proceedings on going into Evidence. Chap. X. Of Appeals. Con- 
clusion. Appendix. Precedents. 12mo. 6s. boards. 

" He has now contributed to the library of the lawyer another work of equal 
value, written for young members of the profession, and for Students, in which he 
describes the principlcb and general rulea of Equity Pleading. It will be found 
of great utility as Introductory to the more elaborate treatises, or to refresh the 
memory after the study of the larger books." — Law Times. 

8. 

Williams's Common Law Pleader. An Introduction 

to the PRINCIPLES and PRACTICE of PLEADING in the 
SUPERIOR COURTS of LAW, embracing an Outline of the whole 
Proceedings in an Action at Law, on Motion, and at Judges' Cham- 
bers ; together with the Rules of Pleading and Practice, and Forms 
of all the principal Proceedings. By Watkin Williams, Esq., of 
the Inner Temple, Barrister at Law. 8vo. 12*. cloth. 

" We have no hesitation in saying that he has brought to bear on his task 
powers of arrangement and clearness of expression of no ordinary character, and 
has produced a work creditable to himself and useful to the Profession. For 
the Student especially the book has features of peculiar value; it is at the 
same time scientific and practical, and throughout the work there is a judicious 
union of genera! prnicipleii with a practical treatment of the subject, illustrated 
by forms and example:* of the main proceedings." — Jurist. 

9. 

Francillon's Lectures. Lectures, Elementary and 

FAMlLlAR,on ENGLISH LAW. By James Francillon, Esq., 
County Court Judge. First and Second Series. 8vo. 8s. each, cloth. 

•' We may say with confidence they are extremely well adapted for the pur- 
pose for which they are intended." — Solicitors' Journal. 

" It is a book likely tu attract the beginner, for the law is presented in its 
most pleasing shape, and he will learn from its perusal much that will serve for 
the foundation of future studies." — Law Times. 

10. 

Smith's English Bar. A History of Education for the 

ENGLISH BAR, with Suggestions as to the Subjects and Methods 
of Study. By P. A. Smith, Esq., B.A., S.C.L., LL.B., Barrister- 
at-Law. In 8vo. 9s. cloth. 




